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Before the ccurt ig the motion (Doc. # 13) of Comdata

WALSH, J.

Network, Inc. f/k/a TIC Financial Systems (“Comdata” or
“Defendant”) for summary judgment. I will deny the meotion for the

reagaong dizacuagsed below.

BACKGROUND
Ampace Corporaticn and Ampace Freightlines, Inc.
(collectively, “Debtorg”) filed woluntary petitions for relief

under chapter 11 of the BRBankruptey Code on December 15, 1998
{"Petition Date”). On December 2, 15%9%% (*Confirmation Date”),
Debtors’ Fourth Amended Joint Plan of Reorganization (“Plan”) was
confirmed. (See Confirmation Order (Doc. # 429, Case No. 98-2772).)
The “Effective Date” of the Plan, defined therein as “eleven (11)
daysg after the Confirmation Date” (Plan § 1.46), was December 14,
15885,

On the Effective Date, pursuant to the terms of the Plan,
the Ampace Liquidating Trust (*Trust”) was formed to hold and
liguidate Debtors’ Non-Operating Assets for the benefit of Debtora’
creditors. (Plan § 1.11.)' The Plan provides that on the Effective
Date, “all of the Assets except for the Calhoun COperating Assets
ghall be transferred to the Ampace Liguidating Trust free and clear

of all Claims and liens and contractually imposed restrictiong,

! “"Non-Operating Assets” are defined section 1.63 of the Flan as

*all of the Debtorz® Asgets except for the Calhoun Operating
Aggets.”
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except for any lien provided for in this Plan and in the Ampace
Liguidating Trust.” {(Id. at § 8.2.2.) The Plan further provides
that "[t]lhe Ligquidating Trustee of Ampace Liguidating Trust, which
will be selected by the Creditors’ Committee and subject Lo
approval pursuant to the terms of the Plan, will analyze and
progecute all Avoidance Actionsg and other causes of action and will
ligquidate the Non-Operating Assetg.” (Id. at § 2.1.) Pursuant to
the terms of the liquidating trust agreement executed in connection
with the Plan (*Liquidating Trust Agreement”), Howard Cohen
{(*Plaintiff”) was selected ag the Liquidating Trustee (“Trustee”)
of the Ampace Ligquidating Trust (“Trust”).

In addition to providing Plaintiff, as Trustee, with sole
regpongibility over the liquidation of the Non-Operating Assets,
the Plan alsc provides Plaintiff with both the sole regpeonsibility
and discretion over the pursuit of Avoidance Actions (id. at 8§
8.2.47, 8.8%, and the excluzive right teo object to the allowance
of any claims asgerted againat Debtors’ estates (collectively, the

“Batate”) (id. at § 2.1). Relevant te the instant action, section

* Section 8.2.4 of the Plan provides: “The responsibilitiezs of the
Ligquidating Trusgtee under the Liguidating Trust Agreement and this
Plan shall include... ({(v) prosecuting any cause of action of the
Debtorg’ estates including Aveoidance Actions”.

* Secrtion 8.8 of the Plan provides: “In the zole discretion of the
Ligquidating Trustee, any potential Avoidance Actions may be pursued
by informal demand and/cr by the commencement of litigation. The
proceeds of such Avoidance Acticns, net of legal fees and
assocliated costs, will be distributed Pro Rata to the holderz of
Allowed Ungecured Claims.”



14.1 of the Plan providea:

All Avoidance Actions, all Claimg relating to Post-
Petition transactiong under Section 549 of the Bankruptoy
Code, all transfers recoverable under Section 550 of the
Bankruptcy Code, all causez of action against any Perscn
on account of indebtedness and any other causes of action
in favor of the Debtors are hereby preserved and retained
for enforcement subseguent to  the Effective Date

exclusively by Ampace Liguidating Trust.

(Plan § 14.1) (emphasgis added). In addition, section 12,1 cof the
Plan further providesg:

Subseguent to the Confirmaticn Date, the exclugive right
to object to the allowance of any Claim iz herebhy
regserved by Ampace Liguidating Trust. Except as
otherwise provided in Section 10.32* hereof, objections to
Claims shall be filed by Ampace Liguidating Trust with
the Bankruptcy Court not later than ninety (90) days
after the Effective Date and gerved upon the helder of
guch Claim to which the Debtors have objegted. Unless
otherwise prdered by the Bankruptcy Court, objecticnes to
Claims may ke litigated to Jjudgment, settled or
withdrawn. Ampace Ligquidating Trusgt, in consultation with
the Creditorg’ Committee and in accordance with the terms
of the Liquidating Trust Agreement, shall have the
discretion teo determine whether to prosecute objections
te the allowance of any Claim,

(Id. at § 12.1) (emphasis added).

In additicn to the inclusgion of these provisions in the
Plan, sgimilar provisicnse were included in the Fourth Amended
Dizclosure Statement (“Disclosure Statement”) (Doc. # 382, Case No.
98-2772), approved by Order (Doc. # 395, Case No. 98-2772) of this
Court on Octocber 22, 1%99. With respect to the Trustee's ability

to cbhject to claimg, the Disclosure Statement provides:

q

Section 10.3 of the Plan deals with objecticons to claims for
rejection damages and does not pertain to the instant dispute.



(Diaclosure Statement § 3.11.1.)

Trugtee’s ability to pursue Avolidance Actions,

Prigr to Confirmaticn, any party-in-interest shall have
the right to object to the allowance of any Claim,
Subsequent to the Confirmation Date Ampace Liquidating
Trust will have the exclusive right to object to the
allowance of any Claim. Such Objections, if any, shall
be filed with the Bankruptcy Court no later than ninety
(90) days after the Effective Date.

Statement provides:

(Id.

Except as previously waived or released, all Avcidance
Actions, all Claims relating to Fogt-Petition
transactions, all transfers recoverable under Section 550
of the Bankruptey Code and all causes of action in favor
of the Debtore are pregerved and retained for enforcement
excluzsively by Ampace Ligquidating Trust subgequent to the
Effective Date. Proceeds recovered from such causes of
action sghall be distributed to Creditors in accordance
with the provisions of the Plan.

at § 3.12.1} {emphasiz added). The Disclosure Statement

further provides:

Ampace Liguidating Trust will perform an analysis of
potential Avoidance Actions and other causies of action.
To the extent such actions are identified, Ampace
Ligquidating Trust way pursue such actionsg by informal
demand and/or by the commencement of litigation. The net
proceads of guch Avoidance Actions will be diztributed to
Creditors pursuant to the ferms of the FPlan. The
Statement of Financial Affairs (the “S0OFAS*) filed by the
Debtors reflects acquregate payments to creditors during
the ninety day period prior to the filing of the Debtorg’
bankruptcy petitions in the amount of approxXimately
87,320,908. In addition, the SOFAS reflect aggregate
paymenta made by the Debtors to insiders with [sic] the
one year period prior te the filing of the Debtors’
bankruptecy petitionsg of approximately $429,000. The
Debtors are currently undertaking an analyeis of guch
payments to determine whether any _of such payments may be
avoidable pursuant to the provigions of the Bankruptcy
Code. Thus far, the Debtors have identified potential
preferential payments in the amount of 5$650,000 to

In addition, with respect to the

the Disclosure



LaSalle and 5299,750 to First Finance. There can be no

assurance that any of such payments are avoidable.

(Id. at 16-17) (emphasis added).

Prior te the Confirmation Date, on January 27, 19939,
Defendant filed =six proofs of <¢laim totaling $472,546.74
{*(laims”}. (Def.'s Mem. (Doc. # 13) at 2.) Under the termz of the
Plan, Defendant’'s Claimg are deemed “allowed” in the absence of a
timely objection by the Trustee.® Rather than object Lo
Defendant’s Claimsg prior to the March 14, 2000 deadline set forth
in section 12.1 of the Plan (“Cbjections Deadline”), on March 14,
2000, the Trustee filed a motion seeking to extend the Objections
Deadline to May 12, 2000 pursuant to 11 U.S5.C. § 105(a)f and Fed.

R. Bankr. P. 9006 (b) (1) (*Rule %006(kL} (1)*}’. (Id.; Pl.’s Br. (Doc.

> »‘pllowed Amount’ means, with respect to a particular Claim...if
the holder of such claim has filed a proof of Claim... the amount
gstated in guch proof of Claim if no objection to or motion pursuant
to Section 502 (c) (1)... has been interposed within the applicable
pericd of limitation”. {(Plan § 1.3.) In addition, “‘Allowed Claim’
meang any Claim for which an Allowed Amount has been determined or
which is otherwise allowed pursuant to this Plan.” (Id. at § 1.4.)

f Section 105 (a) provides:

The court may issue any order, process, or judgment that
is necessary or appropriate to carry out the provisions
of this title., No provisicon of this title providing for
the raizing of an issue by a party in interest shall be
conatrued to preclude the court from, sua sponte, taking
any action or making any determination necesgary or
appropriate to enforce or implement court orders or
rules, or to prevent an abuse of process.

7 Fed. R. Bankr., P. 9006(b) (1) provides:
Except as provided in paragraphs (2) and (3) of this
subdivigien, when an act ig required or allowed to be
done at or within a gpecified period by these rules or by
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# 15) at 4.) The Trustee’s motion was granted and thereafter, the
Trustee filed several additional meotions {(collectively, “Extensicon
Motiong”) seeking further extensions of the Objections Deadline.
(Pl.’s Br. (Doc. # 15) at 4.) Upon the filing of each of these
motions, this Court entered orders granting the requested
extension. (Id.) Each order was entered without prejudice to the
right of any party teo seek to shorten the peried by which
objections to claims may be filed. On November 8, 2001, the Trustee
filed his Third Omnibus Objecticon (Doc. # 596, Case No. 98-2772) to
Defendant’s Claims, seeking to reduce certain allegedly overstated
Claims to an allowed unsecured non-priority Claim in the amount of
$350,120.14. On January 17, 2002, this Court entered an Order
(Doc. # 612, Case No. 98-2772) granting the Trustee's Objectiocn.
Prior to cbjecting to Defendant’s Claime, on December 15,
2000, Plaintiff commenced the instant action againsglt Defendant
geeking: (1) to aveld allegedly preferential trangsferz (“Alleged

Trangferg”) pursuant te 11 U7.5.C. § 347(h)%, and (ii) to recover an

a notice given thereunder or by corder of court, the court
for cause shown may at any time in ite discretion (1)
with or without motien or notice order the period
enlarged if the request therefor is made bhefore the
expiraticon of the pericd originally prescribed or as
extended by a previous order or (2) on motion made after
the expiration of the specified period permit the act to
be done where the failure to act was the resgult of
excusable neglect.

® Section %47 (b) provides:
(b} Except asz provided in subsection («¢) o©f this =ectieon, the
trustee may avolid any transfer of an interest of the debteor in
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amount equal to such Alleged Transfers under 11 U.S.C. § 550°.
(Complaint at 4.)' Defendant anawered Plaintiff’s complaint
(“Complaint”) on February 5, 2001 and the parties proceeded to
conduct discovery. Thereafter, on September 27, 2001, Defendant
filed its motion (Doc. # 13) for summary judgment.

DISCUSSION

I. Standard for Summary Judgment

property-

{1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt owed by the

debtor before gsuch transfer was made;

{3) made while the debtor was ingolvent;

{4) made-
(A} on or within 90 days before the date of the filing of
the petiticon; or
(B) between ninety days and one year before the
date of the filing of the petition, if such
crediteor at the time of such transfer was an
insider; and

{8) that enables such ¢rediteor to receive more than guch

creditor would receive if-
(A) the case were a case under chapter 7 of this title;
{B) the transfer had not been made; and
(C) such creditor received payment of such debt to the
extent provided by the provisions of this title.

® Section 550 provides:
Except az otherwize provided in this section, to the
extent that a transfer is aveoided under gsection 544, 545,
547, 54§, ®B49, E83(b), or 724{(a) of this title, the
trustee may recover, for the benefit of the estate, the
property trangferred, or, 1f the court s¢ ordersa, the
value of such property Ifrom-
(1} the initial transferee of such transfer or the
entity for whose benefit such transfer was made; or
(2) any immediate or mediate transferee of such initial
transferese,

11 U.S.C. §§ 101 et seq. is hereinafter referred to as “§ _ ”.
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Summary Jjudgment isg appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
igsue ag to any material fact and that the moving party is entitled
to judgment as a matter of law.” Fed.R.Civ.P. 56(c).'" The moving
party bears the initial responsibility of proving that nc genuine

issue of material fact is in dispute. See Celotex Corp. v,

Catrett, 477 U.8. 317, 323, 106 S.Ct. 2548, 2553 (1286). Once the
moving party has met this burden, the non-moving party “must set
forth specific facts showing that there is a genuine issue for

trial.” First Nat'l Bank of Arigona v. Cities Serv. Co., 391 U.S5.

253, 288, BB S.Ct, 157%, 1592 (1968) (citing Fed.R.Civ.P. he(e)).
In ruling on a motion for swwmary Jjudgment, the Court must view
the evidence in the light most favorable to the nonmoving party,

and must make all inferences in favor thereof. See, e.g., Celctex

Corp., 477 U.8. at 322; Anderson v. Liberty Lobby Inc., 477 U.5.

242, 255, 106 8.Ct. 2505, 2513 {1986).

Defendant argues that the Trustee's Extension Metions
were ineffective and therefore, Defendant’s Claimg have been deemed
“allowed” under the terms of the Plan. (Def.’s Mem. (Doc. # 13) at
3-4.) Defendant then contends that the fact that its Claims have

been allowed entitles Defendant to judgment as a matter of law

11 Federal Rule of Civil Procedure 56 (c) is applicable to conteszated

matters in bankruptcy pursuant to Federal Rules of Bankruptcy
Procedure 2014 and 7056.
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because: (1) the doctrine of res judicata bars the relitigation of
the allowance and further treatment of Defendant’'s Claimzs (id. at
5-9); (2) the Trustee’'s predecezssor 1in interest, the plan
proponent, failed to disclosge the existence of a preference claim
against Defendant prior to confirmation of the Plan (id. at 11-12);
and (3} § 502 (d)"® requires that summary judgment be granted because
it would be incoensistent for Defendant to have an allowed claim of
5472,546.74 and to have received 2$194,307.81 in aveoidable
preferential payments (id. at 10-11). Although Defendant has met
its burden of demonstrating that no genuine issue of material fact

ig in dispute, see¢ Celotex Corp. v. Catrett, 477 U.S8. at 323, 1T

nevertheless find that summary judgment is not proper because,
baged on the facts of this case, Defendant is net entitled teo
judgment as a matter of law.
II. The Trugtee’s Extension Motions

Defendant first argues that the Trustee’s Extension
Motions were improperly brought pursuant to Rule 5006 because the

Objections Deadline was egtablished by the Confirmed Plan and not

¥ Bection 502{d) provides:

Notwithstanding subsections (a) and (b) of this section,
the court shall disallow any c<laim of any entity from
which property is recoverable under section 542, 543,
EE0, or 553 of this title cor that iz a transferee of a
transfer aveoidable under section $22(f), 522(h), 544,
545, 547, 548, 549%, or 724 (a) of this title, unless guch
entity or transferee has paid the amcunt, or turned over
any such property, for which such entity or transferee ig
liable under section 522 (i), &42Z, 542, 550, or 553 of
this title.
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by the Bankruptcy Ruleg, a notice given thereunder, or an order of
this Court. {(Def.’s Mem. (Doc. # 13} at 4-5.) As =such, Defendant
argues, any modificatione to the Plan musgt comply with the notice
and hearing requirements of § 1127 (b)?*, (Id.) Defendant argues that
becauge the Extengion Motions were brought without notice and a
hearing, they do not comply with § 1127(k) and therefore, they
constitute ineffective unilateral, ex parte attempts to modify the
confirmed Plan. (Id.) I agree.

Rule 9200&(b) (1) provides that a court may, with or
without motion or notice, order a gpecified time period enlarged
whnen an act “is required or allowed to be done at or within [the]
gpecified period by these rules or by a notice given thereunder or
by order of the court”. Fed.R.Bankr.P. 9006 (b) (1) (emphasis added).
Thug, Defendant argues that a motion brought pursuant to Rule 2006
doeg not and cannot operate to modify the provisions of a confirmed
plan. In fact, according to Defendant, unless otherwise provided
in the terms thereof, a confirmed plan may only be modifled after

notice and a hearing pursuant to § 1127({b).

Y Section 1127(h) provideas:

The propenent of a plan or the recrganized debtor may
modify such plan at any time after confirmation of such
plan and before substantial consummation of such plan,
but may ncet moedify such plan so that such plan as
modified fails to meet the reguirements of sections 1122
and 1123 of this title. Such plan as modified under this
gubsection becomes the plan only if circumstances warrant
guch modification and the court, after notice and a
hearing, confirms =such plan ag modified, under section
1129 of this title.
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Plaintiff responds that § 1127 (b) isg inapplicable in this
rase because the Plan was incerpeorated by reference into the
Confirmation Order and therefore, the initial Objections Deadline
could be extended pursuant to Rule 9006, (Pl.’s Br. (Doc. # 15) at
7-8.) In addition, Plaintiff alsc argueg that even 1if the
Objectiong Deadline had been establizshed by the Plan, extending the
deadline “was not of a substantive or material encugh nature to”
constitute a “modification” under § 1127 (b}. (Fl.’'=s Br. (Doc. # 153)
at 6, 8.} I am not persuaded by Plaintiff’s arguments.

First, the only reference to the Plan made in the
Confirmaticon Order provides that "“[a] copy of the confirmed plan is
attached hereto as Exhibit ‘A7 .*" (Confirmation Order (Doc. # 429,

Case No. 98-2772) at 1.)* Such language i1g insufficient to

1* The Confirmation Order (Doc. # 429, Case No. 98-2772) provides
in its entirety:

The Fourth Amended Joint Plan of Reorganization
under Chapter 11 of the Bankruptcy Code filed by Ampace
Corpcration and Ampace Freightlines, Inc. and the
Official Unsecured Creditors’ Committee on October 26,
1999, and further modified on December 2, 19%9, having
been submitted to crediteors and equity security holders;
and

It having been determined after hearing on notice
that the reguirements for confirmation set forth in 11
U.5.C. § 1129 have been =zatisfied:

IT I8 HEREBY ORDERED that:

The Fourth Amended Joint Plan of Reorganization of
Ampace Corporation and Ampace Freightlines, lnc. and the

Official Unsecured Creditors’ Committee 1s confirmed.

A copy of the confirmed plan is attached hereto as
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inceorporate the Plan by reference inte the Confirmation Order. Asg
such, the Objections Deadline wasg egtablished solely by the terms
of the confirmed Plan and therefore, may only be modified in
accordance with § 1127 (b) .*®

In addition, to the extent Plaintiff argues that the
Objectiong Deadline was not of a substantive or material enough
nature to constitute a modification under § 1127(b), I disagree.
Neither the Bankruptcy Code nor the Bankruptcy Rules provide for a
time limit for filing objections to claimg. See Fed.R.Bankr.P.
3007%; see alsc 9 COLLIER oN BawkrupTcy ¥ 3007.01[5] (L15th ed. 2001);

but gee Simmong v. Savell (In re Simmong), 765 F.2d 547, 583 {5

Cir. 1985) (barring objection to secured claim filed after
confirmation of chapter 13 plan and interpreting § 506 (a) to mean
that if proof of a gecured claim iz not allowed or disallowed prior
to confirmation, the claim must be deemed allowed for purposes of

the plan). Nevertheless, in a chapter 11 case, the parties may

Exhibit ®A".

1 Indeed, Plaintiff fails to cite any authority to support the
contention that such a statement would be sufficient to incorporate
the Plan inteo the Confirmation Order.

' Ped. R. Bankr. P. 3007 provides:

An objection to the allowance of a claim shall be in
writing and filed. A copy of the obhjection with notice
of the hearing thereon shall be mailed or otherwise
delivered to the claimant, the debtor or debtor in
posgegsion and the trustee at least 20 days prior to the
hearing. If an objection to a claim is joined with a
demand for relief of the kind specified in Rule 7001, 1t
becomes an adversary proceeding.
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chooge to fix a time for filing cbjecticnes to claimg in the plan of
reporganization. If, as here, the parties choose to do g0, the
resulting objections deadline, which is akin to a statute of

limitaticns, certainly constitutes a substantive matter. See Van

Bugkirk v, Carey Canadian Mineg, Litd., 760 F.2d 481, 487 (3d Cir.

1985) (“Federal courts sitting in diversity cases must apply the
gubstantive lawg of the states in which they sit, and statutes of
limitations are consgidered substantive.”) (citing Guaranty Trust

Co. v, York, 326 U.5. 99, 6% S.Ct. 1464, 89 L.Ed. 2079 {1945);

Witherow v. Firegtone Tire and Rubber Co., 530 F.2d 160 (3d Cir.

1976)) .

In addition, although “modification” is not defined in
the Bankruptey Code, courts that have analyzed the issue of whether
a subsequent change to a confirmed plan of reorganization
constitutes a “modification” distinguish between the courts’
inability to “medify” a plan and their ability to “clarify a plan
where it ias gilent or ambiguous”, and/or “'‘interpret’ plan

provisiong to further egquitable concerns”. S5ee e.9., Beal Bank v.

Jack's Marine, Inc., 201 B.R. 376, 380 (E.D. Pa. 1996} (citing

United Statezg for the Internal ERevenue Service v. APT Indug.,

Inc.), 128 B.R. 145, 146 (W.D.N.C. 1991); Terex Corp. v. Metro,
Life Ins. Co., %84 PF.24 170, 173 (&'* Cir. 19%3)); see also
Foulston v. Harness (In re Harnegs), 218 B.R. 163, 166 (D, Kan.

1998) (acknowledging that requiring payment of post-confirmation
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quarterly fees might be considered a viclation of §§% 1127(b) and
1141, but finding that such expenses should neot be considered a
modification of the plan in order “to fulfill the intent of
fongress and tc harmonize the application of § 1920 (a) (&) with [&%
1127 (b) and 114117} .Y With regard to the instant dispute, there
iz nothing in the Plan for the Court in interpret or clarify. The
Plan gpecifically provides that “objections to Claims shall be
filed by Ampace Liguidating Trust with the Bankruptcy Court not
later than ninety (90) days after the Effective Date”. (Plan §
12.1.) 'This language clearly and unambiguously sets a time limit
within which the Trustee could object te claims. Although in most
confirmed chapter 11 plans a limitation such as this one is cften
followed by language providing that such limitation is “subject to
being extended by the Bankruptcy Court upon motion of
[Agent /Trustee/Committee] without notice or a hearing” (an
“Extension Provigion”), in this case it was neot. Had gection 12.1
of the Plan included guch language, the Trustee could have
unilaterally moved to extend the applicable deadline without notice
and a hearing. Absent such language, unlegs the Plan is otherwise
modified in accordance with § 1127(b}, both parties are bound to

the terms of the Plan and the Objections Deadline contained

' In additicon, “modification” is defined in Rlack’s Law Dictionary
as "“[a] change to something” or “an alteration” . BLack’s Law DICTIONARY
1020 (7" Ea. 1999}
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therein., See 11 U.5.C. § 1141(a)® (2001-2002); seg also First Union

Commercial Corp. v. Nelson, Mulling, Riley and Scarborcugh (In re

Varat Enter.), 81 F.3d 1310, 1315 (4" Cir. 1996) (“Pursuant to 11

U.S5.C. § 1141 (a), all parties are bound by the terms of a confirmed

plan of reorganization.”); In re Sugarhouse Realty, Inc., 192 B.R.
355, 362 (E.D, Pa. 1998) (“Confirmed bankruptcy plans of

reorganization are binding contracts that must be interpreted in
accordance with applicable contract law.”) .

In light of the foregoing, I find that because the
Objections Deadline was extended via motions filed pursuant to Rule
5006, and without prior notice and a hearing in accordance with §

1127 (b), the orders granting such motions ineffective.? As such,

¥ Section 1141 (a) provides:
Except as provided in subsections (d) (2} and (d) (3} of
thisg section, the provigions cf a confirmed plan bind the
debtor, any entity igsuing securities under the plan, any
entity acgquiring property under the plan, and any
creditor, eguity security holder, or general parther in
the debtor, whether or not the claim or interest of gsuch
creditor, equity security holder, or general partner is
impaired under the plan and whether or not such creditor,

equity securityv holder, or general partner has accepted
the plan. (emphasiszs added).

¥ Furthermore, § 1127{(a) does not distinguish between substantive
and non-substantive modificationz or address the issue of
materiality. Rather, § 1127(a) expressly provides that a plan, as
modified under § 1127, becomes the plan only if circumstances so
warrant and the court confirms such plan after notice and a
hearing. Here, the meodifications took place abgent the requisgite
notice and hearing and therefore, they are ineffective.

M plaintiff also argues that if the Court deemed the procedure by
which Plaintiff sought to extend the Objections Deadline to be
improper, it c¢ould have exercised its discretion to limit or deny
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the original Obijections Deadline of March 14, 2000 remained
unaltered and the Trustee’s failure to object to Defendant’s Claims
ot or before that deadline resulted in such Claimg, totaling
£472,546.74, being “allowed” pursuant to the terms of the Plan.®
See Plan §§ 1.3, 1.4, 12.1. However, as digcussed helow at Parts
IT.B. and 1II.C. of this ©Opinion, this finding deoes not aid
Defendant in its res judicata and § 502 (d} arguments.
B. Res Judicata asz a Bar te the Ingtant Action
Defendant next argues that because the issue of whether
its Claim are allowed hag alresady been decided, the instant action,
related thereto, is barred by the doctrine of res judicata. (Def.’s

Mem. (Doc. # 13) at 5-9.) I disgagree.

The doctrine of res Jjudicata (or c¢laim preclusion)

the extensgion. (Pl.’s Br. (Doc. # 15) at &8.) I find this argument
unpersuasive. The Court signed the orders granting the Trustee’s
Extension Motions in error. Because these types of extension
motions are submitted to the Court for approval on a routine basiz,
the Court granted the Trustee’'s requests baged on the assumptiocon
that the Plan, like mest plans, included language providing that
the Objections Deadline was subject to being extended by the
Bankruptcy Court upon motion of the Liguidating Trustee withcut
notice or a hearing. Given that the language in § 1127 (b) provides
that a modified plan “becomes the plan only if... the court, after
notice and a hearing, confirms such plan as modified,” 11 U.S5.C. §
1127{b) (emphasis added), as a matter of law, the orders granting
the Trustee’s Extensicon Motions are ineffective. BSee discussion
infra, Part II.A.

21 As noted above, gee diacussion gupra, p.7, pursuant to the
Trustee’'s Third Omnibus Objection, the Defendant’s Claim was
reduced to 5250,120.14. Pregumably, Defendant can obtain relief
pursuant to Rule 3008 to have the Court reconsider the Claim
allowance.
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precludes a party from relitigating claims that were or could have
been asgerted in a prior action. PFor the doctrine of res judicata
to apply, three factorz must be present: (1) a final judgment on
the merits, rendered by a court of competent juriasdiction, in a
prior action invelving; (2) the same parties or their priviesg; and
(3) a subzseguent suit based on the same cauge of action. E.d.,

Corestates Bank, N.A., v, Huls America, Inc., 176 F.3d 187, 124 (3d

Cir. 192%); In re Mariper Post-Acute Network, Inc., 267 B.R. 46, 52

{Bankr. D. Del. 2001).

In the context of bankruptcy, most courts find that a
confirmation order constitutes a final judgment on the merits with
regpect to the issues addressed in the plan of reorganization.
See, e.q., Eastern Minerals & Chemicals Co. v. Mahan, 225 F.3d 330,
336, n.11 (3d Cir. 2000); Donaldson v. Berngtein, 104 F.3d 547, 5h4

(3d Cir. 1997); In re Varat Enter. 81 F.3d at 1315; Heritadge Hotel

Ltd, P'ship. I v. Valley Bank of Nevada (In re Heritage Hotel

P’Ship. 1.), 160 B.R. 374, 377 (9% Cir. B.A.P. 1993). In additicn,

“[a] party for the purposes of former adjudication includes one who
participates in a Chapter 11 plan confirmation proceeding.” In re

Varat Enter. 81 F.3d at 1315%; see algo Corestates, 176 F.3d at 155

("We believe... that claim preclusion should apply regardless of
the jurisdictional basiz of the present c¢laim and between all
parties to a bankruptecy case.”) With respect to whether a

subsegquent action is basged on a cause of action that was or could
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have been addresged in a prior proceeding, relevant case law
suggests that courts in the Third Circuit consider whether there is
an “essential similarity of the underlying eventg” giving rise to

the claimg. Eastern Minerals, 225 F.3d at 337 (citing United

States v, Athlone Indus., Inc., 746 F.2d 977, 984 (3d Cir. 1884));

Coregtates, 176 F.3d at 200. However, in Eagtern Minerals, the

Third Circuit recently recognized that “the ‘essential similarity’
tegt, when literally construed, is ideally suited for litigation
that has been generated by discrete eventg” and not for litigation
arising in the context of bankruptcy. 225 F.3d at 337. In that
cage, a creditor commenced an alter ego action against a former
chapter 11 debtor’s scle shareholder in state court seeking to
recover a portion of a settled claim that remained unpaid after the
debtor’s bankruptcoy case was closed. Id. at 333. In finding that
the doctrine of rez judicata did not bar the creditor’s alter ego
claim, the Third Circuit stated:

Claim preclusion dectrine must be properly tailored to

the unique circumstances that arise when the previous

litigation took place in the context of a bankruptcy

cage. Difficult ag it may be teo define the contours of a

cauge of action in a bankrupteoy setting, we conclude that

a claim should not be barred unless the factual

underpinnings, thesry of the case, and relief sought

against the parties to the proceeding are zo clozse to a

claim actually litigated in the bankruptcy that it would

be unreasonable not to have brought them both at the same
time in the bankruptcy forum.
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Id. at 337-38; accord In re Mariner, 267 B.R. at 53-54.%

In the instant actior, I find that the first twe factors
needed for application of doctrine of res judicata are present. The
Confirmation Order constitutes a final judgment on the merits with
reapect to all issues addressed in the Plan. See, e.q., Dgnaldson,

104 F.3d at 554; In re Varat Enter. 81 F.3d at 1315. In addition,

both Plaintiff and Defendant and/or their predecessors in interest
participated in the Plan confirmaticon proceeding. See Corectates,

176 F.3d at 155; sgsee algo In re Varat Enter. &1 F.3d at 1315.

However, with regpect to the third facter, based on the Third

Circuit’s decisgion in Eastern Mineralg, I find that the instant

action and the gonfirmation proceeding do neot involve the same
cause of action and therefore, the doctrine of res judicata does
not apply. The factual underpinnings, the theory of this action,
and the relief sought herein are not “so close” to the iazue of the
allowance of Defendant’s Claims that it i3 unreasonable that this
action was not commenced prior to or in connection with the

confirmation proceeding. See Eagtern Minerals, 225 F.3d at 337-38.

2 Most other courts apply a “transactional test” when analyzing the

third factor. The *“transactional teat” asks whether the two
acticng are based on the “same nucleus of operative factg”. Gee,

e.dq., In re Varat Enter., 81 F.3d at 1316; Kelly v. South Bay Bank
(In re Kelley), 159 B.R. 698, 702 (9" Cir. B.A.P. 1996); Bank of

Lafavette v. Baudeoin (In re Baudgin), 981 F.2d 736, 743 (5% Cir.

1993); Eubanks v. Fed,., Deposit Ins. Corp. (“EDICY), 577 F.2d 164,
171 (5% Cir. 1992); Mickev’s Bnter., Inc. v. Saturday Sales, Inc,
(In re Mickey’s Enter., Inc.), 165 BE.R. 188, 19%2 {(Bankr. W.D. Tex.

1954) .
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Whereazs the prior “action” inveolved an allowance of Defendant’s
C“laims 1in Debtors’ bankruptey case, the instant adversary
proceasding seeks avoidance of the Alleged Transfers pursuant to 8§
547 and 550. Although both actiong may share =zome facts in common
in that they both arcse out of Defendant’s pre-petition business
relationship with Debtors, both the “factual underpinnings” and
“theory of” an avolidance action are completely different than a
determination on the allowability of a creditor’s claim. As such,
the instant proceeding involves an entirely different cause of
action than the prior confirmation hearing and therefore, res

judicata does not apply.®

# In fact, in ite memorandum in support of its motion for summary

judgment, Defendant szeems te acknowledge that the two actions
involve different legal theoriez and states that “[d]espite the
varioua legal theories and/or causes of action that may arise from
the parties’ pre-petition relationship, the underlyving factsg that
give rige to these legal theories and /or causes of action remain
the game.” (Def.’'s Mem. (Doc. # 13) at 9.) Thusg, Defendant seems= to
base its entire argument that two actions involve the same cause of
action on the fact that similar facts and/or underlying events gave
rise to both the proceeding in the prior confirmation hearing and
the instant preference action. Although Defendant c¢ites numerous
cases in support of its argument (See id. at 8-9; Def.’s Reply
(Doc. # 16) at 13-15), thege cases are inapposite. First, with the
exception of Corestates, decided prior to Eastern Minerals, none of
the cases cited by Defendant areoze from the Third Circuit. Sge
generally, Baudoin, %81 F.2d 736; Eubanks, 877 F.24 166; Mickey's
Enterprisges, 165 B.E. 188. Ag such, this Court is not bound by
thoge decisions. In addition, none of the cases cited by
Defendant, including Corestateg, applies the test set forth by the
Third Circuit in Eastern Minerals. See Corestates, 176 F.3d at 200
(scrutinizing the totality of circumstances in each action and then
determining whether the "“essential similarity of the underlving
events” test is satisfied); Baudoin, 981 F.2d4 at 743 (applying
“trangacticnal test”); EBEubanksg, 977 F.2d at 171 (zame); Mickey's
Enterpriges, 165 B.R. at 152 (game). Therefore, they are
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Moregver, even if the instant action did involve the same

cause of action as the prior proceeding, most courts hold that even
where there ig an identity of claims, where a disclozsure gtatement
and/or plan of reorganization expressly reserves an action for

later adjudication, res judicata does not apply. See, e.g., D&K

Prop. Crystal lake v, Mutuaml Iife Insg. Co. of New York, 112 F.3d

257, 259-60 (7% Cir. 1997); EKelley, 199 B.R. at 704 (“If a
confirmed plan expressly reserves the right to litigate a gpecific
cauge of action after confirmaticn, then rea judicata does not

apply.”); In re Am. Preferred Pregeription, Ine., 266 B.R. 273, 277

(E.D.N.Y. 2000) (“The case law, however, recognizes an exception toc
the resz judicata bar where the debtor has regerved the right to
object to claims in a plan.”}. In the instant action, as discussed
below, both the Diaclosure Statement and the Plan expressly
regerved the Trustee's right to pursue avoidance actiong.
(Digclosure Statement at 16-17, § 13.2.1; Plan §% B.2.4, 8.8.,
14.1.) Therefore, even if the instant action did involve the same
cauge of action as the prior confirmation hearing, which it does
net, the doctrine of resg judicata would 2till not apply. See

discussion infra, Part II.C.#

inapplicable.

# In addition, at least one court has found that a preference
action is not one that “could have been brought at the sgame time
ag” a prior confirmation hearing for the purposes of reg judicata
becauge the confirmation process constitutezs a contested matter
under the Bankruptcy Rules, whereas a preference action must be
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C. Pregzervation of the Instant Action
in the Dizclosure Ztatement and Plan

Defendant does not digpute that where a digcleosure
gtatement expressly reserves an action for later adjudication, res
Jjudicata doeg not apply. However, Defendant contends that such a
reservation must specifically discloge the proposed subsequent
action against the particular defendant. (Def.’s Mem. (Doc. # 13)
at 11-12.) Defendant argues that because here, the Disclosure
Statement contained only a general reservation of aveidance actionag
and did neot specifically discleose the Trustee’s instant action
against Defendant, the instant action was inadequately preserved.
{Id.) I disagree.®®

Section 1123 governs the contents of a plan and provides
in pertinent part:

{b) Subject to subsection (a) of this section, a plan
may -

commenced as an adversgsary proceeding under Fed. R. Bankr. P. 7001.
See Sunrisze BEnerqgy Co. v. Maxus Gas Mktg. (In re Sunpacific Energy
Mgmt., Inc.}), 216 B.E. 776, 77% (Bankr. N.D. Tex. 1357).

* Az a preliminary matter, it is important to recognize that in
finding that the doctrine of res judicata does not apply, see

digscussion gupra, Part II.B., I have already disposed of
Defendant’s argument that the instant action was net adequately
pregserved. This ig because while some c¢ourts consider this

argument in determining whether there was a final judgment on the
merits in the prior proceeding, others =seem to view it ag an
exXception to the doctrine of res judicata that ig available to the
plaintiff in the event that the deoctrine does apply, B2ee, e.9., D&K
Properties, 112 F.3d at 255%-60; Kelley, 199 B.R. at 704; Am.
Preferred Pregcription, 266 B.R. at 277. Nevertheless, because
Defendant has raised the argument as an independent defense against
the Trustee’s action, I address the argument separately.
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{3) provide for-
(A) the settlement or adjustment of any claim
or interest belonging to the debtor or to the
egtate; or
(B) the retention and enforcement by the
debtor, by the trustee, or by a representative
of the estate appointed for such purpose, of
any such c¢laim or interest;

11 U.5.C. § 1123 (b) {(3) (emphasis added). The courts are divided on
how gpecific the language of retention and enforcement must be

under § 1122 (b) (3) (B) to adeguately reserve a causge of action for

adjudication at a later date. In re CGoodman Bros. Steel Drum Co.,
Inec., 247 B.R. 604, 607 (Bankr. E.D.N.Y. 2000).

In support of its argument that the instant action was
not adequately preserved, Defendant citeg the “adequate disclosure”

requirement of § 1125 and Mickey’'s Enterpriges, gupra, n.22, a

cage in which the court held that a debtor’s preference action was

barred under the doctrine of res judicata by confirmastion of

 Section 1125 governs the contents of a disclosure statement and
providea that acceptance or rejection of a plan may not be
solicited until each holder of a claim or interest receives the
plan or a summary thereof, “and a written disgclosure statement
approved, after notice and a hearing, by the court as containing
adeguate information.” 11 U.5.C. § 1125 (b). “Adequate information”
is defined in § 1125(a) (1) as:
information of a kind, and in sufficient detail, as far
a8 i3 reasonably practicable in light of the nature and
history of the debtor and the condition of the debtor’as
bookg and records, that would enable a hypothetical
reagonable investor typical of holders of claims or
intereats of the relevant class to make an informed
Judgment about the plan, but adequate information need
not include sguch information about any other possible or
proposed plan.
Id. § 1125{a) {1).
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debtor's chapter 11 plan of reorganization. 165 B.R. at 193-54.%
In that case, the debtor commenced its preference action against
the defendant-creditor after the bar date for filing claims had
paggsed. Id. at 191. The defendant, who had neot filed a proof of
¢laim, argued that the action was barred by confirmation of the
debtor’s plan under the doctrine of res judicata. Id. at 1%2. In

response, the debtor argued that the defense of resg judicata was

¥ Defendant alsc cites Westland ©il Dev. Corp. v. Mcorp Mamt.
Solutiong, Inc. v. FDIC, 187 B.R. 100, 103-04 (5.0. Tex. 13283)
(holding confirmation of debtor’s chapter 11 plan barred debteor
from subsequently asserting breach of contract and fraud claims
against creditor because, in part, the general retention clauses in
debtor’s disclosure statement and plan failed to adeqguately
discloge the pregent action) and In re Metrocraft Publ’g. Serv.,
Inc., 3% B.R. 567, 570-71 (Bankr. N.D. Ga. 1%84) (denying chapter
11 debtor’s application for approval of disclosure statement where
it failed to include information concerning any potential claims
that might exist between debtor and affiliate). These cases are
inapposite. In Westland Q0il, the plan merely reserved “any and all
causes of action which [debtor] may have whether arising prior to

or after the Petition Date”., 157 B.R, at 103, Here, both the
Disclosure Statement and Plan specifically reserve the Trustee’'s
right to pursus “Avoidance Actions”. (Disclosure Statement §

3.12.1, at 16-17; Plan § 14.1.) In additicon, in Metrocraft, the
court stated:

Admittedly, the precise amount of szuch preferential

transferz cannot be stated pricr to this Court’s

determination on such claims. Nevertheless, the debtor

is not excused from discussing the amcunt of preferences

in approximate terme and setting feorth what steps have

been taken toward settling or litigating these claimg,
39 B.R. at 570-71. Not only is this discussion not the equivalent
of a holding that the disclosure of aveidance actiong in a
disclogsure statement must name each of every potential defendant
thereof, but alzso, I find that 1in the instant action, the
Disclosure Statement did discuszs “the amount o©f preferences in
approximate terma” and zet forth the steps that have been and would
be taken toward investigating and litigating such preferences. (See
Digclogure Statement § 3.12.1, at 16-17.)
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not available because the defendant’s claim was not specifically
treated in the plan. Id. In ruling in faveor of the defendant, the
court found that the reason the defendant had not filed a procof of
c¢laim wasg because the debtor’s statement of affairs, discloesure
statement and plan failed to discloge any potential claims or
cauzes of action against the defendant, Id. at 1983. In addition,
the court alsc found that the defendant would not have been
“willing to simply walk away” “had it known about the Debtor’s
preference claim and its intention to pursue the same.” Mickey’'s

Enterprigeg, 165 B.R. at 193. In light these findings, the court

then concluded that the debtor’s disclosure statement, which
*contained only a general retention clause which failed to
gpecifically identify any § 547 causes of action” against the
defendant, was inadequate. Id. at 193, 194.

Although many c¢ourts adopt the rationale of Mickey's
Enterprises and hold that res judicata bars a subsequent action
unless the debtor’s disclosure statement and/or plan specifically

regerves the right to litigate that specific claim®®, as the court

M gee, e.g9q., D&K Propertiesg, 112 F.3d at 260 (affirming district

court’s holding that breach of contract action filed post-
confirmation was barred under the doctrine of res judicata where
confirmed plan included only “a blanket resgervation lacking the

gpecificity necesgsgary to regerve a causge of action”); Kelley, 199
B.R., at 704 (“Even a blanket reservation by the debtor reserving

‘all causes of action which the debtor may choose to institute’ has
been held insufficient to prevent the application of res judicata
to a specific action.”}; Am. Preferred Prescription, 266 B.R. at
279 {finding general reservation in plan to be “insufficient o
egcape the res judicata bar”); Matter of Huntsville Small Engines,
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stated in In re Weidel, 208 B.R. 848 (Bankr. M.D. N.C. 19%7),

“[z]leveral reagons exist for departing from the holding of Mickey's
Enterprises and like casgeg.” Id. at 852.

First, § 1123 distinguishes between what a plan must
include and what a plan may include. See 11 U.5.C. § 1123. While
a plan may provide for the retention of certain causes of action by

the debtor and/or its representatives, there is no requirement that

it do so. Sege id. § 1123 (b) {3) (B). In addition, even if the

language in § 1123 (k) (3) (B) could be congstrued as containing such
a requirement, there iz nothing in the provision to suggest that
the plan must specifically identify each and every claim and/or

interest belonging to the debtor that may be subject to retention

and enforcement. See id.; see zlgso P.A. Berenger & Co. v. Bank
Cne, Wilwaukee, N.A. (Matter of P.A. Berenger & Co.}, 140 F.2d
1111, 1117 (7°" Cir. 1998) ("While there might be some logic in

requiring ‘specific and unequivocal’ language to pregerve claims
belonging to the estate that have never been raised, the gtatute
itself contains no such reguirement.”).

Second, the confirmation process is expedited by allowing

Inc., 228 B,R, 9, 13 (Bankr, N.D, Ala, 1998) (finding preference
action precluded by plan confirmation under dectrine of res
judicata where plan and disclosgure statement “only contained a
general retention clause reserving the debtor’'s right to pursue
post-confirmation all pre-petiticn causes of action without
gpecifically disclosing the cause of action against [creditor].”);
Westland 0il, 157 B.R. at 103 {“[Debtor] knew about the claim, was
mad about it, and hid it withizn the murky language of the general
retention clause.”) .
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debtors to include a general reservation of their right to pursue

certain causes of action at a later date. In re Weidel, 208 B.R. at

B53; gee also Amarex, Inc. v. Marathon 0il Co. v. Aztec Specialty

Leasgsing Co. (In re Amarex, Tnc.), 74 B.R. 378, 380 (Bankr. W.D.

Okla. 1887) (addressing issue of whether successcer to the
reorganized debtor may maintain complaints to recover preferential
transfers under § 547). In wmy opinion, it is both impractical and
unnecessary for a Disclosure Statement and/or Plan to list each and
every posgible defendant against which a debtor or its
representative may bring an avoidance action. As the court stated

in Amarex, Inc.:

§ 1123 (b) (3) (B) serves the useful function of allowing
confirmation of a plan before pesgsible claimg against
others have been fully investigated and pursued. To zay
confirmation must await a final decizion of all possible
preference complaints would either inordinately delay
confirmation, with all the attendant expense, or result
in a windfall in favor of those who received preferential
transfers.
74 EB.E. at 380. Indeed, in large chapter 11 casesg, the
investigation and litigation of all possible avoidance acticns to
final judgment can take years. To force the debtor to remain in
bankruptey until a final determination of all pogsible preferance
actions iz made would act az a detriment to both the debtor and its
creditorg by glowing down the reorganization processg. In most of
the large chapter 11 «c¢ases 1in this Court, the plan of

recorganization and/or liguidation is often confirmed before the

debtor and/or a trustee has undertaken a detailed investigation of
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the potential preference actiong. In large Chapter 11 cases there
may be hundreds or even thousands of transaction within the 9%0-day
period and consgiderable time and effort is needed to examine those
transactions in light of the numerous defensges provided for in §
547 () . More often than not, it is appropriate to delay that
undertaking until after plan confirmation. For example, in In re

Amerigerve Food Digtribution, Tnec., et al., {(Cage No. 00-358

(PdW) ), confirmed on November 28, 2000, 874 preference actionsg were
filed. Each of these actions wag filed on or subsequent to March

13, 2001. Similarly, in In re APF, Co. (Case No. 98-01%586 (PJW)),

confirmed on May 27, 1989, a total of 86 preference acticns were
filed, each subsequent to the confirmation date. Likewige, in I

re APS Holding Corp. (Case No. 98-00197 (PJW)), confirmed on

Qctober 19, 1999, a total of 95 preference actions were filed, all
subgsequent to the confirmation date. In each of these case, both
the plan and discleosure statement contained general regervations
gimilar to those at issue here. They did not gpecify each and
every potential creditor against whom an avoidance action might
gonceivably be filed. Rather, they preserved the applicable
party ‘s general right to pursue “avcoidance actions” or “preference
actiong” post-confirmation, specifying only thoge particular
potential defendants of which they were aware at the time.
Similarly, in the instant action, both the Plan and Disclosure

Statement expressly provided that “all Avoidance Actions... are
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preserved and retained for enforcement exclugively by Ampace
Liguidating Trust subsequent to the Effective Date” (Disclosure
Statement 8§ 3.12.1; gee also Plan § 14.1.) This statement clearly
evinces the plan proponents’ intent to preserve the right to pursue
and enforce preference actions for the Trustee and as such,
gatisfies the gstatutory requirements of both §§ 1123(b) (3) and
1125. In addition, the Disclosure Statement discleosed that Debtors
eatimated preferential transfers to be approximately 57,320,208 and
further provided:

the Debtors are currently undertaking an analysis of such
payments to determine whether any of such payments may be
avoidable pursuant to the provisionsg of the Bankruptcy
Code. Thus far, the Debtorse have identified potential
preferential payments in the amount of $650,000 to
LaBalle and $299,750 to First Finance.
(Digeclosure Statement at 16-17.) Despite Defendant’s argument to
the contrary, the fact that this paragraph specifically references
alleged preferential payments to LaSalle and First Finance does not
bar the Trustee from commencing the preference actionz against
others, including Defendant. Not only does this paragraph
specifically provide that ™“Debtors are currently undertaking an
analysis of such payments to determine whether any of such payments
may be avoidable,” but alsoe, the dizclosure of the alleged
preferential transfers to LaSalle and First Finance are preceded by
the words “Thus far, the Debtors have identified...? Thus, the

Digclogure Statement provided Defendant with “adequate information”

that at the time, Debtors were ztill in the processg investigating
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potential transfers, that they estimated such transfers to be over
57 million, and that “thus far”, they had determined that
approxXximately 950,000 of the estimated 37 million in preferential
transfers had been made to La Salle and First Finance. Having
received thig information, and knowing that it received a payment
from Debters within the ninety day preference period, Defendant was
on notice that an Avoidance Acticon might subszequently bhe filed
against it.

Third, as discugsed above, a confirmed plan acts ag a
binding contract on all the parties thereto. See 11 U.5.0. 8§

1141 (a); gee aiso In re Varat Enter., 81 F.3d at 1315; Sugarhouse

Realty, 192 B.R. at 362. Prior to a plan’s confirmation, creditors
have the opportunity to examine the terms of the proposed plan and
respond accordingly. In the instant action, Defendant received
notice of and had the opportunity to object to the both the Plan
and Disclosure Statement. In particular, Defendant had multiple
opportunities to object to the Plan’s reservation of the Trustee's
right to pursue Avoidance Actions peost-confirmation. However,
Defendant did not do =o. Accordingly, pursuant to § 1141 {a),
Defendant is now bound by the terms of the Plan, and as such, is
precluded from objecting to thoge provizions resgserving the
Trustee’s right to pursue Avoidance Actionsg pogt-confirmation. Sse
Weidel, 208 B.R. at 852-53. To the extent Defendant argues that it

failed to object to the Plan because the information provided with
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regpect to the instant action in the Disclosure Statement was
inadequate, I find this argument to be unpersuagive. First, the
Court has already entered an Order (Doc. # 395, Case No. 98-2772)
approving the Disclosure Statement as containing adeguate
information in accordance with § 1125. Second, while it is true
that some courts view § 1123 (b) (3) as, at least in part, a notice
provision, see Harstad v. First Am. Bank, 39 F.3d 898, 903 (8™ Cir.
1994), the Bankruptcy Code contemplates that debtors may seek
confirmation of their plans prior to litigating all aveoidance

acticns. Sunrise FEnergy Co., 216 B.R. at 779, Therefore, in my

opinion, a general resgervation 1in a plan of reorganization
indicating the type or category of claimg to be preserved should be

gufficiently specific to provide creditors with notice that their

claimz may be challenged post-confirmation. See, e.g., Berenger,
140 F.2d at 1117 ("The courts that have spoken of the need for
‘specific’ and ‘unequivocal’ language have focused on  the
regquirement that plans unequivocally retain ¢laims of a given type,
not on any rule that individual claims must be listed
specifically.”) (citing Harstad, 155 B.R. 500, 510 (Rankr. . Minn.

1993); In re Mako, 120 B.R. 203, 208 (Bankr. E.D. Okla. 15%0));

Goodman Brog., 247 B.R. at 608 (“The court’s examination of the

text of § 1123(b) (3) lead [=ic] it to the conclusion that the
gtatute doesz not contain a regquirement that the language of a plan

be ‘*agpecific and unegquivocal.’”). The same rationale applies
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equally to the information provided with respect to the reservation
of actiona contained in disclosure statements because such a
general reservation isg sgufficient to “enable a hypothetical
reasonable investor... to make an informed judgment about the
plan,” thereby =satisfying the disclogure requirements of § 1125. 11

U.S.C. § 1125(a) (1) ; see also Media Vigion Tech., Inc. v. Ernst &

Young, L.L.F, (In re Media Visicon Tech., Inc.), 1997 WL 102459, *&

{(N.D. Cal. Feb. 27, 1%57) {*The Digclosure Statement clearly refers
to claims against profesaiconals, a category that indisputably
includes [defendant], and clearly assigns those claimg to the
[committee] . Although the [committee] did not immediately bring
s2uit against [defendant], the Disclosure Statement clearly
indicated there was a possibility that it would do so0.").
Furthermcre, with respect to those creditors who are the potential
targets of a preference acticon, guch creditors know, or should
know, whether or not they received a payment from the debtor within
the ninety days preceding the petition date. As such, when a plan
or disclosure statement containg a general regervation of a
trustee’s right to pursue “preference acticns” or “avoldance
actions” post-confirmation, those creditors alac know that there is
a posgibility that they may be the target of one of those acticons.
Such is the case here. Defendant knew or should have known that it
received a payment from Debtors within the preference pericd. Beoth

the Disclosure Statement and Plan contaln a clear statement of the
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Truat's retention of the right to pursue Avoidance Actions post-
confirmation. Therefore, Defendant knew or should have known that
the Trustee could have commenced the instant action post-
confirmation and as such, Defendant cannot now claim that such
action is barred.

Therefore, for the reasons discussed above, I reject the
raticonale of Mickev’s Enterprisgses and like caseg and chooge to
follow those courts which hold that a gubseguent action is not
barred by a pricor confirmation hearing under the doctrine of res
judicata where the disclosure statement and plan contain a general
regervation of the right to pursue preference actions post-
confirmation. See Weidel, 208 B.R. at 853-54 {holding that res
judicata did not bar debtors’ objection to crediteor’s claim where

the plan expressly reserved the general right to assert post-

confirmation ocbjections to claimg); gee alsce Envirodyne Indus.,

Inc. v. Conn. Mutual Life Co. (In re Envirodyne Indus., Inc.}, 174

B.R. 986, 991 (Bankr. N.D. Ill. 1994) (finding that debtor was not
barred from bringing proceedings against petitioning bondholders
under the doctrine of res judicata based on debtor’s failure to
explicitly reveal its potential claimg in its disclosure
statement) ; In re Cutdoocr Sports Headguarters, Inc., 168 B.R. 177,
183 (Bankr. 8.D. Ohio 1994) (finding that resg judicata did not bhar
ungecured creditor’s objection to larger c¢reditor’s ¢laim where

neither the debtor’s disclosure statement or plan contained any
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proviasion pertaining to the allowance or dizallowance or suggesting
or requiring that the action of any creditor be brought against any
other, including defendant) .?®

D. Section 502 (d)

Defendant alsc argues that the instant acticn is barred
by § 502{(d). (Def.’s2 Mem. (Doc. # 13} at 10.) Defendant contends
that because § 502 (d) reguires the disallowance of all claims of an
entity which has received preferential transfers, once an entity’'s
claim has been allowed, such entity ig deemed to have previously
disgorged any avoidable transfers. (I1d.) Defendant argues that
because 1its Claims have been allowed under the terms of the Plan,

pursuant to § 502 (d), Defendant cannot be found to have received

“ Although the Disclosure Statement and Plan in this case ceontains
langquage sufficient to find that there was an expressg regervation
of righteg to pursue avoidance action, I would observe that in other
large Chapter 11 casges, that resgervation of rights often includes
an express negation of the doctrine of res judicata. For examnple,
in the plan of Amerigerve Food Distribution, Inc., et al. (Doc. #
2599, Cage Nos. 00-358, 00-373 through 00-385), the reservation <f
rights language reads, in part, as follows:
Unlegs Bankruptcy Causes of Action against an Entity are
expressly walived, relinguished, exculpated, releazsed,
compremiged or asettled in the Plan or any Final Crder,
the Debtors expressly reserve all Bankruptcoy Causeg of
Action and Unknown Causges of Acticon, including the
Bankruptcy Caugses of Action described herein, as well as
any other Bankruptcy Causeg of Action or Unknown Causes
of Action, for later adjudication and., therefore, no
preclusicn doctrine, including, without limitation, the
doctrines of res judicata, c¢cllateral egtoppel, issue
preclugicon, claim preclusion, estoppel (Judigial,
gequitable or otherwise) or laches shall apply to such
Bankruptcov  (asuses of Action upcn  or after the
confirmation or consummation of the Plan.
(Id. at 34) (emphasis added).
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any disgorgeable, but not yet disgorged preferences. (Id.) I find
this argument to be unpersuasive.?’

Under § 502{a) “a claim... ig deemed allowed, unless a
party in interest... objectz.” In the ingtant case, pursuant to
the terms of the Plan, Defendant’s Claims were deemed “allowed”
upon the Trustee’s failure to object to such Claims pricr to the
Objectionsg Deadline. See discussion gupra, Part II.A. Although
Defendant argues that this fact alone bars the instant acticn
because allowing the Trustee’s preference action to proceed would
be inconsistent with § 502(d) (Def.’s Mem. {(Doc. # 13) at 10), I
find this arcument to be incongistent with both the plain language
and purpoase of the statute.

The claims allowance/disallowance process under § 502 is
specific and clear. Section 502 (a) providez that a claim is deemed
a2llowed unlegg 2 party in interest (obviously including the debtor)
objects. Secticn 502 (h) then provides that if such an objection to
a claim is made, the Court, on notice and a hearing, will determine

the amount of the ¢laim. Subpart (b) then goes on to specify types

of claims that are not allowed or that are subject to limitations

3 In gupport of its argument, Defendant cites D&K Prop. Cryvatal
lake v, Mutual Life Ins. Co. of N.¥Y., 112 F.3d 257 (7" Cir. 1997);
Kelley v. South Bay Bank, 199 B.R. 698 (5% Cir. B.A.P. 1996); Laing
v. Johnson, 31 F.3d 1050 (10" Cir. 1994); Bank of Lafavette v.
Baudoin, 981 F.3d 736 (5" Cir. 1993). However, these cases are
inapposite. Although the courts in each of these cases found that
a subsequent action wasg barred under the doctrine of resz judicata,
none based their decision on the § 502(d) argument set forth by
Defendant.
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in amcunt. Section 502(d) provides that “inletwithstanding
gubgections (a) and (b),” "the court shall disallow any claim of
any entity” that has received preferential transfers. 11 U.5.C. §
502(d) . Thusg, *“[njotwithestanding” the fact that a ¢laim may be
deemed allowed pursuant to § 502(a) by the absence of an cobjection
or a hearing on notice pursuant teo § 502(b), § 502(d) states that

the Court ghall digallow a claim if the claimant 1s found to have

received a preferential transfer under § 547, or preoperty that is

recoverable under § 550. See id. This requirement i= not qualified

or limited by the provisions of § 502{(a) and (b). The only
conditions contained in § &02(d) are: (1) a claimant iz found to
have received preferential transfers pursuant to §547 or property
recoverable pursuant to § 550, and (2) a ¢laimant has not “paid the
amount, or turned over any such property, for which [it] is liable”
under § 550. Id. Thus, the fact that the Trustee has failed to
object to Defendant’s Claimg, and that Defendant’s Claims have been
"zllowed” under the termz of the Plan iz irrelevant £for the
purposes of & 502 (d).

The fallacy of Defendant’s argument ig eagily illustrated
by the situation where there ia no valid basis for objecting to a
claim made by a claimant who received a preference. No party in
interest would file a § 502 (a) objection te such a c¢laim, but,
according to Defendant, a preference acticon could not be brought no

matter what its merits. This result is precluded by the provisions
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of § 502 (d) which auteomatically holds up the allowance of a claim
pending the preference determination.

In addition, “§ %02(d) is ‘intended to have the coercive

effect of ensuring compliance with judicial ordergs.’'” In _re Odom

Antennas, Inc., 258 B.R. 376, 383 (Bankr. E.D. Ark. 2001) (gciting

Campbell v, United States, 889 F.2d 658, 661 (5% Cir. 1988%)); see
alsc 4 CoLLIER oN BankrupTcy ¥ 502.05 {15 EdQ. 2001). However, in the

inztant action, there is net yet a judicial order reguiring the
turnover of property. Ag guch, § 502(d) has not yet become

operative, gee S5eta Corp. of Boca, Inc. v, Atl. Computer Svs., Inc.

(In re Atl. Computer Sys., Inc.}, 173 B.R. 858, 862 (S5.D.N.Y.

1554); Odom, 258 B.R. at 282; In re Chase & Sanborn Corp., 124 B.R.

368, 3170 (Bankr. 8.D. Fla. 1991); Mktg Res. TITnt’'l Corp. v. PTC

Corp. (In re Mktg Res. Int‘]l Corp.), 35 B.RE. 353, 3%6 (Bankr. E.D.

Pa. 1984), and therefore, it cannot be used by Defendant as a pre-
emptive strike against Plaintiff’s aveidance acticn.
CONCLUSION
For the reasgona discussed above, Defendant’s motion (Doc.

# 13) for summary judgment is denied.
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For the reasons gtated in the Court’'s Memorandum Opinion
of this date, it is ORDERED that the motion (Doc. # 13) of Comdata
Network, Inc. f/k/a TIC Financial Systems for summary judgment is

denied.
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Peter J. Walsh
United States Bankruptcy Judge
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