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WALSH, J.

Before the court are the cross-notions (Docs. # 22, 25,
respectively) of ABX Enterprises, Inc. (“Defendant”) and Dale K
Har bour (“Plaintiff”) for summary judgnent. Il will deny both
notions for the reasons discussed bel ow

APS Hol ding Corporation and certain of its affiliates
(collectively, “Debtors”) filed voluntary petitions for relief
under chapter 11 of the Bankruptcy Code on February 2, 1998
(“Petition Date”). On Cctober 19, 1999, Debtors’ First Amended
Joi nt Consolidated Liquidating Plan of Reorganization (“Plan”) was

confirmed. Pursuant to the terns of the Plan, Plaintiff, as Plan

Adm ni strator, is responsible for the final admnistration of
Debt or s’ substantively consolidated estates, i ncluding the
collection, liquidation and distribution of Debtors’ renaining
assets.

Background

Prior to the Petition Date, on or about Decenber 1, 1993
and January 1, 1997 respectively, Debtors and Defendant executed a
Si ngl e Sour ce Agreenent and Transportati on Agreenent (coll ectively,
“Agreenments”), pursuant to which Defendant agreed to provide
transportation delivery services to Debtors. (Pl.’s Br. (Doc. # 26)
at 3.) Pursuant to the terns of these Agreenents, Defendant |eased
vehi cl es and delivery personnel to Debtors which Debtors then used

to deliver autonotive products to its custoners in Nebraska, |owa
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and parts of Mssouri. (ld.) Although the Agreenents do not set
forth a paynent schedule or describe the credit ternms by which
Def endant provided services to Debtors, the current record
I ndi cates that the parties’ agreenent and/ or course of dealing with
respect to those terns was as follows.!?

Def endant i nvoiced Debtors for delivery services on a
weekly basis. (Layher Depo. at 24; Sal di Depo. at 14.) The invoi ces
were typically hand delivered to Debtors on Friday of the week
during which the invoiced services were rendered, or on Monday or
Tuesday of the followi ng week. (Layher Depo. at 24; Saldi Depo. at
14.) The invoices would go directly to M. Layher who would
approve them and forward them to Debtors’ corporate office for
paynent. (Layher Depo. at 13.) There was no established schedul e
according to which the invoices would be paid. (l1d. at 13-14; Sal di
Depo. at 16-17.) Rather, the tinme in which each invoice was paid

vari ed depending on how |l ong the invoice renmained on M. Layher’s

The current record consists of: (1) the deposition testinony of
David Layher; (2) the deposition testinony of Anthony Saldi; (3)
the stipulated facts set forth in the Anended Joint Pre-trial Order
(“Pre-Trial Oder”) filed on Decenber 21, 2001; and (4) certain
exhibits marked PTX1 through PTX8 which the parties agreed,
pursuant to a prior stipulation, would be deened to be admtted
wi t hout foundati on. M. Layher was the operations nanager of
Debtors’ Omaha distribution center for approximately nine years
ending in 1999, and was responsible for paying and review ng
invoices arising out of Debtors’ business relationship wth
Def endant. (Layher Depo. at 6-8.) M. Saldi is Defendant’s owner
and president, and has been personally involved in Defendant’s
operation since its establishment. (Saldi Depo. at 4-5.) Both nen
wer e present during each other’s deposition and were i n substanti al
agreenent as to the parties’ business rel ationship.
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desk prior to being approved and forwarded to Debtors’ corporate
office for paynment. (Layher Depo. at 14-15.) Typically, the
i nvoi ces were paid by check and it was “normal” for one check to
cover nore than one invoice. (ld. at 27-28; Saldi Depo. at 16-17.)

Al though M. Layher dealt wth the invoices “as quickly as
possi bl e”, there were occasions on which M. Saldi would contact
M. Layher to inquire about the status of an unpaid invoice.
(Layher Depo. at 26-27; Saldi Depo. at 16.) It was not typica
for an invoice to be paid nore than two nonths after the date of
i nvoi ci ng. (Layher Depo. at 27.) Wile M. Saldi testified that he
consi dered paynent on an invoice to be late after six to eight
weeks (Sal di Depo. at 17), M. Layher testified that he didn't fee
qualified to define a specific time frame indicating when an
invoice was tinely paid and when it wasn't (Layher Depo. at 30).°?2

During the ninety days preceding the Petition Date,
Debt ors i ssued checks for delivery services provided by Defendant
in an aggregate anount of $247,450.70. (Pl.’s Br. (Doc. # 26) at
4.) Al'l but one of these paynents, a check (No. 02167) dated
Novenber 5, 1997 which paid several invoices, including one dated

Septenber 1, 1997 in the amount of $15,306.25, were nade within 11

to 25 days after the date of the invoice. (ld. at 4-5.) In

2. Layher “guessed” it would be fair to conclude that an invoice
paid in excess of two weeks was | ate, but then “guessed” one could
consider an invoice paid within one nonth to be tinely paid.
(Layher Depo. at 30.)
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addi tion, on January 30, 1998, Debtors made an additional paynent
of $32,600.00 to Defendant via wire transfer for services rendered
during the weeks of January 19 and 26, 1998, and i nvoiced,
respectively, on January 26 and February 2, 1998. (ld. at 5.) The
wire transfer was approved by soneone other than M. Layher.
(Layher Depo. at 18.) Although it is unclear whether Debtors ever
pai d Defendant via wire transfer prior to January 30, 1998 ( Sal di
Depo. at 24), the January 30, 1998 wire transfer was the only wire
transfer made by Debtors to Defendant within the year preceding the
Petition Date (Pre-Trial Order (Doc. # 19) 1 3(j)). Wil e Defendant
continued to performdaily delivery services for Debtors subsequent
to the date of the wre transfer, the “paynent schedule” and
“met hod of paynent” resunmed according to the “terns” described
above. (Layher Depo. at 19.) This informal “procedure” renai ned
i ntact until Debtors’ and Defendant’s rel ationship ended i n Cctober
of 1999 when Debtors sold the Omha operation to a third party.
(Ld.)

Plaintiff commenced the instant adversary proceedi ng on

January 28, 2000. Pursuant to 11 U. S.C. 88 547® and 5504 Plaintiff

311 U.S.C. 8 547 provides in pertinent part:
(b) Except as provided in subsection (c) of this section,
the trustee may avoid any transfer of an interest of the
debtor in property-
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by
t he debtor before such transfer was nade;
(3) made while the debtor was insol vent;
(4) made-
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seeks to recover $47,906.25 in alleged preferential transfers
(“Disputed Transfers”) made by Debtors to Defendant within the
ni nety days preceding the Petition Date. (Pl.’s Br. (Doc. # 26) at
1.)° The Disputed Transfers consist of (1) the $15, 306.25 check
paynment made by Debtors to Defendant on Novenber 5, 1997; and (2)
t he $32,600.00 wire transfer payment nmade by Debtors to Defendant

on January 30, 1998. (1d.)® Defendant does not dispute that the

(A) on or within 90 days before the date of
the filing of the petition; or
(B) between ninety days and one year
before the date of the filing of the
petition, if such creditor at the tine of
such transfer was an insider; and
(5) that enables such creditor to receive nore than
such creditor would receive if-
(A) the case were a case under chapter 7 of
this title;
(B) the transfer had not been made; and
(© such creditor received paynent of such
debt to the extent provided by the provisions
of this title.

“11 U.S.C. 8 550 provides in pertinent part:

(a) Except as otherw se provided in this section, to the
extent that a transfer is avoi ded under section 544, 545,
547, 548, 549, 553(b), or 724(a) of this title, the
trustee nmay recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the
val ue of such property, from

(1) theinitial transferee of such transfer or

the entity for whose benefit such transfer was

made; or

(2) any imediate or nediate transferee of

such initial transferee.

®11 U.S.C. 88 101 et seq. is hereinafter referred to as “§ _".

Originally, Plaintiff sought to recover $217,000.00 in alleged
preferential transfers. However, as a result of discovery,
Plaintiff has Iimted his request as discussed above. (Pl.’s Br.
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Di sputed Transfers satisfy the requirenents for avoidability under
8§ 547(b), but contends that such Transfers are not avoidable
because they: (1) constitute contenporaneous exchanges for new
value pursuant to 8§ 547(c)(1)’; and/or (2) were made in the
ordi nary course of business between Debtors and Def endant pursuant
to 8§ 547(c)(2)8 Al though this matter was originally schedul ed for
trial on January 7, 2002, based upon the deposition testinony of
Davi d Layher and Ant hony Sal di, and the stipul ated facts contai ned
inthe Pre-trial Order, the parties agreed to submt the matter on

cross-notions for summary judgnent.

(Doc. # 26) at 1.) In addition to the Disputed Transfers,
Plaintiff also seeks to recover post-judgnment interest and pre-
j udgment interest accruing as of the Petition Date. (1d.)

'Section 547(c) (1) provides:
(c) The trustee may not avoid under this section a
transfer-
(1) to the extent that such transfer was-

(A) intended by the debtor and the creditor to
or for whose benefit such transfer was nmade to
be a contenporaneous exchange for new val ue
given to the debtor; and
(B) in fact a substantially contenporaneous
exchange;

8Section 547(c)(2) provides:
(c) The trustee nmay not avoid under this section a
transfer-
(2) to the extent that such transfer was-

(A in paynent of a debt incurred by the
debtor in the ordinary course of business or
financial affairs of the debtor and the
transferee;
(B) made in the ordinary course of business or
financial affairs of the debtor and the
transferee; and
(© made according to ordi nary busi ness terns;



Discussion
Summary Judgment Standard
Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
I ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed.R Civ.P. 56(c).° The noving
party bears the initial responsibility of proving that no genuine

issue of material fact is in dispute. See Celotex Corp. V.

Catrett, 477 U. S. 317, 323, 106 S. . 2548, 2553 (1986). Once the
nmoving party has met this burden, the non-noving party “nust set
forth specific facts showing that there is a genuine issue for

trial.” First Nat'l Bank of Arizona v. Cities Serv. Co., 391 U S

253, 288, 88 S. . 1575, 1592 (1968) (citing Fed. R Civ.P. 56(e)).
In ruling on a notion for summary judgnent, the Court nust view
the evidence in the Iight nost favorable to the nonnoving party,

and must make all inferences in favor thereof. See, e.q., Anderson

v. Liberty Lobby Inc., 477 U S. 242, 255, 106 S.Ct. 2505, 2513

(1986) .
In the instant proceeding, | find that the record, when
construed in a light nost favorable to the non-noving parties,

rai ses genuine issues of material fact as to whether the D sputed

° Federal Rule of Civil Procedure 56(c) is applicable to contested
matters in bankruptcy pursuant to Federal Rules of Bankruptcy
Procedure 9014 and 7056.
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Transfers fall within the “contenporaneous exchange for new val ue”

and “ordinary course of business” exceptions provided for in §

547(c) (1) and (2). Accordingly, | find that neither side is
entitled to summary judgnent. See Fed. R Civ.P. 56(c).
Contemporaneous Exchanges for New Value

Def endant has t he burden of proving the nonavoi dablity of

the Disputed Transfers under § 547(c). 11 U S.C. 8§ 547(g) (2001-

02). To prevail on a “contenporaneous exchange for new val ue”

defense under 8 547(c)(1), Defendant nust prove that: (1) it

extended new value to Debtors; (2) the parties intended the new

value and the D sputed Transfers to be contenporaneous exchanges;

and (3) the exchanges were, in fact, substantially contenporaneous.

E.q9., In re Contenpri Hones, Inc., 269 B.R 124, 128 (Bankr. M D

Pa. 2001); Sapir v. Keener Lunber Co. (In re Ajayem Lunber Corp.),

143 B.R 347, 352 (Bankr. S.D.NY. 1992).' Wile Defendant nust
prove all three of these factors, “[t]he critical inquiry in
determ ni ng whet her there has been a cont enporaneous exchange for
new value is whether the parties intended such an exchange.”

Creditors’ Commttee v. Spada (In re Spada), 903 F.2d 971, 975 (3d

10“ New val ue” is defined in § 547(a) as:

noney or noney’s worth in goods, services, or newcredit,
or release by a transferee of property previously
transferred to such transferee in a transaction that is
nei ther void nor voidable by the debtor or the trustee
under any applicable law, including proceeds of such
property, but does not include an obligation substituted
for an existing obligation.
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Gr. 1990) (citing Matter of Prescott, 805 F.2d 719, 727 (7" Cr

1986) (citing In re Wadsworth Bl dg. Conponents, 711 F.2d 122, 124

(9" Gir. 1983)). As Plaintiff acknow edges in his opening brief,
t he questi on of whether such intent exists is ordinarily a question

of fact. 1d.; see also Inre AlayemLunber Corp., 143 B.R at 352.

Such issues of fact cannot appropriately be resolved on a notion
for summary judgnent unless no genuine issue of material fact
remai ns and only one reasonable inference can be drawn from the
record with respect thereto. See Fed.R Civ.P. 56(c).

Plaintiff argues that he is entitled to summary j udgnent
with respect to Defendant’s *“contenporaneous exchange for new
val ue” defense because Defendant cannot neet its burden of proving
by a preponderance of the evidence that the D sputed Transfers
constitute contenporaneous exchanges for new val ue pursuant to §
547(c)(1). (PI’s Br. (Doc. # 26) at 7.) In support of his argunent,
Plaintiff contends that: (1) nothing on the record indicates that
the parties intended the D sputed Transfers to be contenporaneous
exchanges for new value, or that such exchanges were, in fact,
cont enporaneous (id. at 8); (2) M. Saldi’s testinony that he did
not request the wire transfer paynent and had no know edge as to
why it was nmade until after receipt belies any argunent that he
intended the wire transfer to constitute a contenporaneous exchange
for new value (id. at 9); and (3) the D sputed Transfers cannot

gual i fy as contenporaneous exchanges for new value as a matter of
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| aw because they were nmade on account of services previously
rendered (id. at 8-9). In contrast, Defendant argues that it is
entitled to summary judgnent on this issue because the record
establishes that Defendant gave contenporaneous new value to
Debtors in the formof continued services (Def.’s Br. (Doc. # 23)
at 10-12).* | find both of the parties’ argunents to be
unper suasi ve.

First, the current record, which is primarily conprised
of the deposition testinony of M. Layher and M. Saldi, is nurky
as to what the parties actually intended at the tinme the D sputed
Transfers were made. This is particularly true with respect to the
January 30, 1998 wire transfer. Not only did M. Layher testify
that he did not approve such transfer (Layher Depo. at 18), but
al so, any knowl edge M. Layher had with respect to Debtors’ intent
in maki ng the transfer was acquired through a “general discussion
concerning wre transfers” wth his immedi ate supervisor on
February 2, 1998. (ld. at 17-18.) This discussion did not
specifically pertain to a particular wire transfer paynent nade to

Def endant and therefore, it is unclear what the parties intended

1t is unclear as to whet her Defendant’s nmakes this argunent vis-a-
vis both Disputed Transfers, or only the January 30, 1998 wire
transfer. Wiile the bul k of Defendant’s argunent seens to di scuss
only the wire transfer as a cont enpor aneous exchange for new val ue,
at one point Defendant states that it “gave new val ue for services
i ncluding those found inthe wire transfers.” (See Def.’s Br. (Doc.
# 23) at 12.) In light of this ambiguity, and because Defendant’s
argunent applies equally to both D sputed Transfers, | will address
it as such.
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with respect thereto. (1d.)?** Second, Defendant’s argunent that it
essentially acted as an agent/enpl oyee of Debtors, the continued
services of which mght be considered as “new value” given in
exchange for the D sputed Transfers (see Def.’s Br. (Doc. # 23) at
12) raises a question as to the parties’ intent with respect to
Def endant’s role in providing services to Debtors. Although at
this point in the proceeding there appears to be little nerit to
Def endant’ s argunent, a question remains as to what the parties
I ntended with respect to Defendants’ services, whether Defendant’s
services for Debtors rose to the level of an agent/enployee and
t herefore, whether Defendant’s continued services could constitute
“new val ue” within the neaning of 8 547(c)(1). Finally, evenif it
may be appropriate for the “contenporaneous exchange for new val ue”
aspect of Defendant’s defense to be decided on a notion for sunmary
judgnment, due to the fact that genuine issues of material fact
remain as to whether the Disputed Transfers were nade within the
“ordinary course of business exception” in 8 547(c)(2), see

di scussion, supra, thereby necessitating a trial on the nerits,

find it nore appropriate to reserve judgnent on both issues until

2l am not convinced by Plaintiff’s argunent that M. Saldi’s
testinmony that he did not request the wire transfer paynent and had
no know edge as to why it was nmade until after receipt belies any
argunment that the parties intended the wire transfer to constitute
a cont enpor aneous exchange for new val ue.
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after trial.?*®

Ordinary Course of Business

To prevail on an “ordinary course of business” defense
under 8 547(c)(2), Defendant nust prove that: (1) the D sputed
Transfers were made i n paynent of a debt incurred by Debtors in the
ordi nary course of business between Debt ors and Defendant; (2) such
Transfers were nade in the ordinary course of business between
Debt ors and Defendant; and (3) such Transfers were made accordi ng
to ordinary business ternms. 11 U S.C 8§ 547(c)(2). Wiile the
second prong of this test requires that the D sputed Transfers were
“ordinary” in relation to Debtors’ and Defendant’s other business
dealings, the third requires that the D sputed Transfers are
“ordinary” in respect to prevailing industry standards. E. g.,

Fiber Lite Corp. v. Mdlded Acoustical Prods. Inc. (In re Mol ded

Acoustical Prods. Inc.), 18 F.3d 217, 223-24 (3d Cir. 1994); Inre

Al ayvem Lunber Corp., 143 B.R at 353. A deternmination as to each

of these prongs depends upon the particular facts of the case.

See, e.g., In re Kaypro, 218 F.3d 1070, 1074 (9" Cr. 2000);

Kirtley v. Consol. Nutrition, L.C. (In re Freeny), 187 B.R 711,

718 (Bankr. N.D. Okla. 1995); see also In re A ayem Lunber Corp.

BWth respect to Defendant’s argument that it is entitled to
sunmmary judgnent on the 8 547(c)(1) issue, | find the facts that
M. Saldi testified that his vehicles carried a | ogo on them whi ch
said “Operated by APS’ (Saldi Depo. at 7), and that Defendant
continued to provide services to Debtors after the Disputed
Transfers were made, standing alone, to be insufficient to satisfy
Def endant’ s burden under § 547(c)(1).
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143 B.R at 353. As aresult, sunmmary judgnent will not be proper
unl ess no genuine issue of material fact remains and only one
reasonabl e inference can be drawn from the record with respect

thereto. See In re Freeny, 187 B.R at 718; see also Fed.R Cv.P.

56(c).

Plaintiff argues that he is entitled to sunmmary j udgnent
because the “the undisputed facts of the record make clear” that
Def endant cannot satisfy its burden of proving its 8 547(c)(2)
defense by a preponderance of the evidence. (Pl's Br. (Doc. # 26)
at 7.) In contrast, Defendant argues that it is entitled to
sunmary j udgnment because it has nmet its burden of proof in that: (1)
the Disputed Transfers are clearly in the ordinary course of
business as they constitute paynents for continued services
rendered under the Agreenents (Def.’s Br. (Doc. # 23) at 6); (2)
the Disputed Transfers were all made “within the outer limts of
normal practices” (id. at 9.); (3) while the wire transfer paynent
was an exception to the procedure described in M. Layher’s
testinony, such Transfer was initiated by Debtors and did not
result fromDefendant’s inquiries (id. at 7); and (4) in light of
the fact that Debtors and Def endant had a “cenented rel ationship”,
the parties should be permtted “greater variation from the

i ndustry normw thout | eaving the safe harbor of 8§ 547(c)(2)” (id.
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at 8-9). | find both of the parties’ argunents to be unpersuasive. *
Plaintiff first argues that he is entitled to sunmary

judgrment on the 8§ 547(c)(2) issue because the $15, 306.25 check
paynent nade 65 days after the date of invoicing and the January
30, 1998 wire transfer paynment were clearly outside the parties’
ordinary course of dealing.? | disagree. VWile M. Layher
testified that it was “not typical” for an invoice to be paid nore
than “two nonths” from the invoice date (Layher Depo. at 27), he
also testified that he didn't feel qualified to define a specific
time frame indicating when a check was tinely paid and when it
wasn’t (id. at 30). |In addition, both deponents agreed that there
was no established schedul e according to which the invoices would

be paid. (ld. at 13-14; Saldi Depo. at 16-17.) In fact, both

14Def endant al so argues that the Agreenents were executory in nature
which, in light of the testinony of M. Layher and M. Saldi, were
clearly never rejected by Debtors. (Def.’s Br. (Doc. # 23) at 13.)
“This fact,” Defendant argues, “supports the view that [Debtors]
i ntended to continue a normal business rel ationship w th Def endant
before and during the Chapter 11 proceeding and pay for services
according to ordinary business terns.” (1d.) | find this argunent
to be without nerit. The issues of the parties’ intent and whet her
the Agreenents constitute executory contracts which Debtors
rej ected/ assuned has no bearing on whether the Disputed Transfers
fit within the "“ordinary course of business” exception of 8
547(c)(2).

“Specifically, Plaintiff contends that the record denpnstrates that
Debt ors customarily pai d Defendant pre-petition by check within a
few weeks of the date of invoicing. (Pl.” s Br. (Doc. # 26) at 11.)
In addition, Plaintiff states that “M. Layher testified— and M.
Sal di agreed—- that APS cistomarily paid Saldi within a few weeks
of the date of the invoice” and “M. Lahyer also testified that it
was unusual for an invoice to be paid nore than 60 days fromthe
i nvoi ce date.” (1d.)
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deponents acknow edged that the tinme in which the invoices were
pai d vari ed dependi ng on when M. Layher could get to them Wile
M. Layher testified that the parties’ understanding was that the
i nvoi ces would be paid “as quickly as possible” (Layher Depo. at
26), M. Saldi testified that he didn't think the parties had
credit terns, but that “[i]Jt’s a thing were | billed and expected
to get paid, and that was our relationship, and I always got paid
so | never questioned it.” (Saldi Depo. at 15.) M. Saldi further
testified that he did not consider paynent on an invoice to be | ate
for six to eight weeks. (Saldi Depo. at 17.) In conparison, M.
Layher gave contradictory testinony in which he first “guessed” it
woul d be fair to conclude that an invoice paid in excess of two
weeks was |ate, but then “guessed” one could consider an invoice
paid within one nonth to be tinmely paid. (Layher Depo. at 30.)

In light of the anbiguities created by the w tnesses’
testimony, and given the informal nature of the parties’ paynent
schedule, | find that based on the current record, one could
reasonably infer that a check paynent made 65 days after the date
of invoicing was made in the ordinary course of business between
the parties; or one could reasonably infer the opposite. | also
find that one could nmake sim | ar reasonabl e i nferences with respect
to the wire transfer paynent. The fact that neither M. Layher
nor M. Saldi could recall any other specific instance in which

Debt ors pai d Defendant via wire transfer is not dispositive. See |In
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re Freeny, 187 B.R at 717 ("Even if the debtor’s business
transactions were irregular, they nmay be considered ‘ordinary’ for
the purposes of 8 547(c)(2) if those transactions were consi stent
with the course of dealings between the particular parties.”).
Plaintiff acknowl edges that M. Saldi |eft open the possibility
t hat Defendant nay have been paid by wire transfer on two prior
occasions. (Pl.’s Br. (Doc. # 26) at 11, n.5.) Absent
contradictory evidence that no other wire transfers had been
previously nmade, or any evidence as to the circunstances under
whi ch such transfers nay have been nmade, | am unable to concl ude
that one could not reasonably infer that the January 30, 1998 wire
transfer paynent was not nade in the ordinary course of business
between the parties.?! Because | also find that one could
reasonably infer that the wire transfer paynent was not made in the
ordi nary course of business between the parties, summary judgnment

is not proper.?

] am al so not convinced by Plaintiff’s argunents that: (i) the
|l etter from Debtors to Defendant acconpanying the wire transfer
suggests that the transfer was nade in order to bring Debtors’
account current in connection wth the end of its fiscal year, (ii)
M. Layher testified that Debtors did not normally “settle up” at
year’s end, and (iii) M. Layher was inforned on the Petition Date
that all of Debtors’ contract carriers had been fully paid prior
thereto to ensure Debtors’ ability to continue to deliver product
post-petition. (See Pl.’s Br. (Doc. # 26) at 11-12.)

Y find Defendant’s argunments to the contrary, see discussion,
supra p. 18, to be unpersuasive. First, that fact that the D sputed
Transfers were made in connection with Defendant’s services under
the Agreenents does not, in and of itself, lead to the concl usion
that such Transfers were nmade in the ordinary course of business.
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Plaintiff next argues that he is entitled to sunmary

judgnent on the 8 547(c)(2) issue because the only evidence on
record as to industry standards is M. Layher’s testinony that
Debtors customarily paid their shippers by conpany check within ten
days of the date of invoicing, and such testinony indicates that
the Disputed Transfers were not “ordinary” in relation to industry
standards. (Pl.’s Br. (Doc. # 26) at 12.) | find this argunent to
be unpersuasive. Wiile M. Layher’'s testinony pertaining to
Debtors’ business relationship with their other shippers may be
rel evant as to the industry standards, it is not, in and of itself,
determ native thereof. The industry standard nust be established
not only by evidence of those practices in which Debtors’ engage
vis-a-vis their own shippers, but al so evidence of those practices
in which firms generally simlar to Debtors and Defendant engage.

See, e.0., In re Kaypro, 218 F.3d at 1073-74; 1n _re WMol ded

Acoustical Prods., Inc., 18 F.3d at 223-24. 1In light of the fact

As di scussed above, Defendant nust denonstrate that the Di sputed

Transfers were “ordinary” in relation to both Debtors’ and
Def endant’ s ot her business dealings, and to prevailing industry
st andar ds. Second, whether the D sputed Transfers were nmade

“Wthin the outer Iimts of normal practices” is a conclusion of
law to be decided by this Court. Third, whether the wire transfer
paynment was initiated by Debtors w thout inquiry fromDefendant is
not a sufficient basis on which this Court may concl ude that such
transfer was made in the ordinary course of business. Fi nal |y,
whet her Debtors and Defendant had a “cenmented relationship”
sufficient to enable the parties to exercise “greater variation
from the industry norm wthout |eaving the safe harbor of 8§
546(c)(2)” remains a genuine issue of material fact which nust be
resolved at a hearing on the nerits.
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that the current record |lacks any evidence with respect to the
i ndustry standard, | amcurrently unable to determ ne whether the
Di sputed Transfers “were made according to ordinary business
terms.” See 11 U.S.C. 8§ 547(c)(2).
Conclusion
For the reasons set forth above, the parties’ cross

nmotions (Doc. # 22, 25) for summary judgnent are denied.



UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re: Chapter 11
APS HOLDI NG CORPORATI ON, APS,
| NC., APS MANAGEMENT SERVI CES,
| NC., AMERI CAN PARTS SYSTEM
| NC., APS SUPPLY, | NC.
AUTOPARTS FI NANCE COMPANY,
I NC., BIG A AUTO PARTS, | NC,
| NSTALLERS SERVI CE WAREHOUSE
I NC., PARTS, I NC., and PRESATT,
I NC. ,

Case No. 98-197 (PJW

(Jointly Adm ni stered)

Reor gani zed Debt ors.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

DALE K. HARBOUR, as Pl an )
Adm ni strator for the )
substantively consol i dated )
chapter 11 estates of APS )
Hol di ng Corporation, et al., )
)
Plaintiff, )

)

VS. ) Adv. Proc. No. 00-00237

)

ABX ENTERPRI SES, | NC., )
)
)

Def endant .

ORDER
For the reasons set forth in the Court’s Menorandum
Opi nion of this date, Defendant’s notion for sumrary judgnent (Doc.
# 22) is DENIED and Plaintiff’s notion for summary judgnent (Doc.

# 25) i s DENIED.

Peter J. Wal sh
Uni ted States Bankruptcy Judge
Dat ed: August 21, 2002



