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Dat ed: May 15, 2003

WALSH, J.

Pendi ng before the Court are cross-notions for summary
judgment. Dr. Erhard Hackl, the Receiver (the “Receiver”) of
Beloit Austria GrbH (“Beloit Austria”) seeks judgnment as a
matter of |aw allow ng an adm nistrative expense claimtotaling
$3, 445, 605. 46 (the “Receiver’s Claini) (Doc.#11951).' The Bel oi t
Li qui dating Trust (the “BLT”) seeks summary judgnent denying the
Receiver’s Claim or, in the alternative, partial sunmmary
judgment that 8§ 558 of the Bankruptcy Code? applies to permt
setof f of the amount of the Receiver’s Claimw th anmounts ow ng

fromBeloit Austria to Beloit (Doc.#11862).3% For the reasons set

The Receiver’s Claimwas initially filed against all the
debtors in these adm nistratively consolidated Chapter 11
cases. However, all supporting evidence is connected solely
to what are referred to as the Beloit Debtors. O her debtors,
referred to as the Reorgani zi ng Debtors, have been di sm ssed
fromthe case pursuant to a stipulation between the parties
filed on Decenmber 12, 2001 (Doc. # 12031).

The Bankruptcy Code, 11 U.S.C. 88 101 et seq., is
hereinafter referred to as “8§ VT

SPursuant to the Plan of Reorganization confirmed on My
18, 2001 (Doc. # 7902), the BLT is the successor entity to the

Beloit Debtors. “Beloit” refers to the Beloit Corporation,
the parent entity of the Beloit conpanies. The terns “Beloit”
and the “BLT” will be used interchangeably in this Opinion in

reference to the positions they have taken.



forth below, I will deny both notions.

BACKGROUND

A. Beloit’s ClaimAgainst Beloit Austria

| mpco Voest Alpine, GrbH (“lnpco”) was a corporate
entity organi zed and operating under the | aws of Austria. BWRC,
Inc. (“BWRC’), a Beloit Debtor in this case and a wholly-owned
subsidiary of Beloit, purchased 99.99% of the stock of Inpco,
whi ch then became known as “Beloit Austria.”* Beloit Austria's
role in the Beloit organization was to manage Beloit pulp and
paper machine projects at various international |ocations,
t hough primarily in Europe, and to provide certain goods and
services to Beloit and Beloit subsidiaries in connection wth
pul p and paper machine projects. Beloit Austria operated as a
separate corporate entity. The BLT asserts that Beloit Austria
was strictly responsible for managing and controlling its own
finances. The Receiver, however, asserts that Beloit Austria
was under the control of Beloit and that Bel oit was responsible
for every significant decision, conmmtnment, or economc
undertaking. Additionally, the Receiver asserts that Beloit’s
cash managenent system swept up to the parent |evel all cash

generated by Bel oit Austria for whatever purpose Beloit desired,

“The remaining .01% of the stock was owned by Beloit.
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| eaving Beloit Austria and its creditors totally dependent on
Beloit.

Regar dl ess of how much financial autonony it actually
had, Beloit Austria established a line of credit with a |ocal
bank in Austria. That local line of credit was intended to
all ow Beloit Austria to manage cash-fl ow probl enms resulting from
shortfalls in col l ections or m sti med receipts and
di sbursenents. By the end of March 1999, Beloit Austria was
suffering from cash-fl ow probl ens. Beloit Austria was having
difficulty neeting disbursenent obligations and several of its
vendors threatened to stop delivery or work at its project work
sites if they were not paid. Reflecting Beloit Austria’ s cash-
fl ow probl ens, at one point its CFO wote to Beloit that “we do
not expect to be allowed to utilize our [local] credit line this
week.” The Beloit Liquidating Trust’s Menorandumin Support of
its Mtion for Summary Judgnent Denying Dr. Erhard Hackl’s
Adm ni strative Expense Claim O in the Alternative Request for
Partial Sunmary Judgnent as to the Applicability of § 558 of the
Code, Ex. 9(a), (Electronic Correspondence, March 23, 1999, Doc.
# OMA 4754) (Doc. # 11863). In order to neet its “nost
i nportant financial needs,” Beloit Austria requested that Bel oit
make payments directly to its third-party vendors. 1d.

Begi nning on March 26, 1999, Beloit began making
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paynents directly to Beloit Austria s vendors. The first
payment was nmade by depositing $153,876 into Waterlink Hycor’s
bank account. Three days |later, direct paynents were nade to
Honeywel | Austria in the amount of $288,928.85 and to DESA in
t he amount of $405, 000. The final paynment from Beloit to a
third-party vendor of Beloit Austria was nade on April 20, 1999
when $634, 106. 33 was remtted fromBeloit to Cellier G oupe S. A
The total ampunt of the third-party vendor paynents by Beloit is
$1, 481, 911. 18.

Beloit also nade deposits directly into the bank
account of Beloit Austria. A May 18, 1999 deposit in the anount
of $1,570,000 was followed by a June 3, 1999 deposit in the
amount of $3, 211, 800. The Debtors filed their Chapter 11
petitions on June 7, 1999 (the “Petition Date”). On June 25
1999 Beloit deposited $300,000 into Beloit Austria's account.
The final deposit was made on Septenber 22, 1999 in the anount
of $616, 486.° The anopunt directly deposited into Beloit
Austria' s account is $5,698, 286. Accounting for both direct

deposits and paynents to third-party vendors, Beloit asserts

5l't is disputed whether this noney ever went to Bel oit
Austria. Beloit asserts that the noney was deposited into a
French bank account, but the Receiver asserts that no evidence
exi sts that Beloit Austria had any bank accounts in France.
Nevert hel ess, Beloit accounts for both disputed anounts in its
claim For present purposes, it is irrelevant whether they
are properly clai med.
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that Beloit Austria owes it $7,180,197.18 (the “Beloit Clain').
Based on the dates of the transactions asserted above,
$6, 263, 711. 18 was transferred pre-petition.

Two nonths after the final deposit was all egedly made
by Beloit into Beloit Austria s account, on November 19, 1999
Beloit notified Beloit Austria that it had decided to halt
support for its European subsidiaries. That information was
made public by Beloit on the same day. One week later, on
Novenmber 26, 1999 Beloit Austria was placed into bankruptcy
proceedi ngs by order of the Comrercial Court, Linz, Upper-
Austria.®

B. The Receiver’s Adnmi nistrative ClaimAgainst Beloit

The Receiver has filed an adm nistrative claimin the
anmount of $3, 445, 605.46 consisting of both performance induced
post-petition and post-petition work on pre-petition purchase
orders not rejected by Beloit. Beloit raises various objections
to the validity of the Receiver’s Claim including an assertion
that Beloit Austria cannot establish that the goods and/or

services identified on the invoices were furnished post-

®Despite asserting that Beloit Austria owes it slightly
over seven mllion dollars, Beloit has no claimagainst Beloit
Austria in the Austrian bankruptcy proceedings. A claimwas
initially made, but was withdrawn after the Receiver filed an
obj ection. The claimwas never reasserted, and Beloit is now
apparently tinme-barred from doi ng so.
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petition. See The Beloit Liquidating Trust’s Menorandum in
Support of its Objection to Dr. Erhard Hackl’s Mdtion for
Summary Judgnent (Doc. No. 12032), p.32 (“BLT Objection”).
Bel oit al so asserts that, even if the Receiver’s Claimis valid,
8 558 applies and permts Beloit to offset the anount of the
Receiver’s Claimagainst the Beloit Claim’ See id. at 20.
DI SCUSSI ON

1. Beloit’'s Setoff Defense

The initial issue that nust be addressed is the
Receiver’s assertion that Beloit is precluded fromraising the
set of f defense. The Receiver makes two argunents in this
regard. First, he argues that the defense is untinely raised
and therefore violates this Court’s June 17, 2001 Scheduling
Order. See Menorandum of Law of the Receiver of Beloit Austria
GrbH in Opposition to Debtors’ Mtion for Sunmary Judgment in
Connection with Allowance of Admnistrative Claim (Doc. #
12025), pp.7-8 (“Receiver’s Opposition”). Second, he argues
that Beloit is bound by its representations in the Third Anended

Joint Plan and related Disclosure Statement (“Disclosure

‘Section 558 provides: “The estate shall have the benefit
of any defense available to the debtor as against any entity
ot her than the estate, including statutes of limtation,
statutes of frauds, usury, and other personal defenses.” 11
U S.C. § 558.



Statenent”). See id. at 20.
A.  Scheduling Order

Specifically, the Receiver asserts that the setoff
claimwas not raised prior to the execution of the Scheduling
Order, which requires that “all pretrial stipulations, pretrial
menor anda of law in which no newissues are raised, and notions
in limne be filed tw weeks before trial.” Sti pul at ed
Scheduling Order on Dr . Hackl’s  Anended Mot i on for
Adm ni strative ClaimAgainst Beloit Corporation (Doc. # 11404),
p.3. The Receiver appears to read that provision as precluding
Beloit fromraising any new | egal argunents as of the date of
t he Scheduling Order, but giving it until two weeks of the trial
date to submt its nmenorandum of law. | do not agree with the

Recei ver’s readi ng of the Scheduling Order.

The Scheduling Order is with regard to the Receiver’s
Amended Motion for Order Allow ng and Conpelling Paynent of
Adm nistrative Claim to which Beloit’s Anended Objection was
filed at the outset of discovery. The Scheduling Order required
that the Receiver’s brief in response to Beloit’s objection be
filed within one week of the conpletion of depositions (or after
the cl ose of discovery). It further provided deadlines to take

depositions, to provide other discovery, and provi ded deadl i nes
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for disclosure of expert reports and rebuttals. It is sinmply
i nconcei vable that, prior to the conpletion of discovery, the
parti es woul d be precluded fromraising any | egal argunents that
m ght be warranted in light of information obtained during
di scovery. Rather, the provision precludes the raising of new
i ssues of law within the two-week period prior to trial.
According to the BLT, it is irrelevant whether the
Receiver’s reading of the Scheduling Order is correct as it
di sclosed the setoff defense prior to the execution of the
Schedul i ng Order. See BLT Objection at 25-27 (Doc. # 12032).
The Debtor’s Suppl enental Objection to Request for Paynment By
Dr. Erhard Hackl (“Supplenmental Objection”), filed by the
Debtors on March 28, 2001, contains a section entitled “Beloit
Austria is a Net Debtor to Beloit and HII.”8 Suppl enental
Obj ection (Doc. # 9537), p.7. That section indicates that
Bel oit Austria was extended in excess of $17.7 mllion in post-
petition credit support and that, as aresult, Beloit Austriais
a net debtor to Beloit.® See id. at 7-8. The section concludes

by asserting that “[t]his dollar value al one substantially off-

8H 1" refers to Harni schfeger Industries, Inc., of which
Bel oit was a subsidiary.

°Bel oit has apparently abandoned its claimthat it
advanced Bel oit Austria in excess of $17.7 million and instead
asserts its claimfor slightly less than $7.2 mllion.
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sets the anmpunts described in the Claim?” ld. at 8. One

paragraph later, in its conclusion, Beloit again states “any
amount s cl aimed by Dr. Hackl on behalf of the estate are off-set
by the ampbunts Beloit Austria owes the Debtors.” [d. at 9. As
this issue was clearly raised prior to the execution of the
Scheduling Order and the parties took discovery on it, Beloit
Austria was clearly on notice of a defense of setoff. Bel oi t
has therefore not raised the defense in an untinmely manner and
t he Scheduling Order does not provide grounds to preclude the
def ense of setoff.10
B. Disclosure Statenent

The Receiver argues that Beloit is bound by its
representations in the Disclosure Statenent indicating that
Beloit Austria is a net creditor of Beloit. On February 2,
2000, Beloit Austria filed two proofs of <claim totaling

$7,091,686. Those clains were objected to in the 44th Omi bus

Obj ection (Doc. # 6280). A stipulation was ultimtely reached

°As the setoff defense was raised in the Anended
Obj ection, Beloit Austria is incorrect in its assertion that
it was not raised until the parties participated in nmediation
on Septenber 19, 2001. To the extent it is relevant, Beloit
asserts it extensively briefed the issue in its nmediation
subm ssion. Septenber 19, 2001 was clearly nmore than two
weeks prior to trial, which was originally schedul ed for
Decenmber 14, 2001.

“The Disclosure Statenment (Doc. # 7902) is dated Decenber
26, 2000.
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by the parties whereby Beloit wthdrew the CObjection wthout
prejudi ce. Though the clainms had not been resolved, this Court
approved the Di sclosure Statenment on Decenber 6, 2000. Schedul e
11 (B)(7)(c) of t he Di scl osure St at ement entitled
“I nterconpany: Trade and Advances,” indicates that, as of July
31, 2000, Beloit Austria was a Beloit creditor in the amunt of
$7, 091, 686. Schedule 111 (B)(7)(b), entitled “Interconpany:
Loans,” does not indicate that Beloit was claimng funds ow ng
to it from Beloit Austria. Based on these facts the Receiver
argues that the BLT is judicially estopped from asserting any
setoff claimagainst Beloit Austria.

Judi ci al estoppel, sonmetines called the doctrine
agai nst the assertion of inconsistent positions, is a
j udge- made doctrine that seeks to prevent a litigant
from asserting a position inconsistent with one that
she has previously asserted in the same or in a
previ ous proceeding. It is not intended to elim nate
all 1inconsistencies, however slight or inadvertent;
rather, it is designed to prevent litigants from
pl aying fast and | oose with the courts.

In re Chanbers Devel opnent Co.., Inc., 148 F. 3d 214, 229 (3d Cir.
1998) (citation omtted).

However, “[a]sserting inconsistent positions does not trigger
the application of judicial estoppel unless intentional self-
contradiction is used as a nmeans of obtaining unfair advantage.
Thus, the doctrine of judicial estoppel does not apply when the
prior position was taken because of a good faith m stake rather

than as part of a scheme to mslead the court.” Ryan
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Operations, GP. v. Santiam M dwest Lunber Co., 81 F. 3d 355, 362

(3d Cir. 1996) (citations and internal quotations omtted). “An
i nconsi stent argunent sufficient to invoke judicial estoppel
must be attributable to intentional wongdoing.” 1d. 1In sum
judicial estoppel is an:

extraordinary renedy to be invoked when a party's

i nconsi stent behavior wll otherwise result in a
m scarriage of justice. It is not meant to be a
technical defense for litigants seeking to derail

potentially neritorious clains, especially when the

al l eged inconsistency is insignificant at best and

there is no evidence of intent to manipulate or

m sl ead the courts. Judicial estoppel is not a sword

to be w elded by adversaries unless such tactics are

necessary to secure substantial equity.
ld. at 365 (citations and internal quotations omtted).

In response, Beloit asserts that it has not asserted

i nconsi stent positions by virtue of raising its setoff defense.
See BLT Objection at 28 (Doc. # 12032). It also avers that it
has in no way played fast and |l oose with this Court. See id. at
30. Beloit states that the Schedul es attached to its Di scl osure
Statenent sinply reflect the dollar value of the clains asserted
by each rel evant subsidiary Debtor to other HiI-rel ated Debtors
as of the Petition Date, and in no way “admt” the validity of
those clainms. See id. at 28. In that regard, the BLT points
out that, the Disclosure Statenent states, in bold, capital

| etters on page 2 that:

“THE | NFORMATI ON CONTAINED | N THI' S DI SCLOSURE STATEMENT . . . AS
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TO CONTESTED MATTERS AND ADVERSARY PROCEEDI NGS, |S NOT TO BE

CONSTRUED AS ADM SSIONS OR STl PULATI ONS, BUT RATHER AS
STATEMENTS MADE | N SETTLEMENT NEGOTI ATI ONS.” Thus, Beloit

cannot be said to have admtted the validity of the Receiver’s
Claimmerely by publishing it in Schedule 111(B)(7)(c).
Additionally, Beloit notes that both the Order
Approvi ng The Debtors’ Disclosure Statement (“Di scl osure Order”)
(Doc. # 7894) and the Order Confirm ng Third Anended Joi nt Pl an
of Reorganization (“Reorganization Order”) (Doc. # 10512)
expressly reserve the Debtors’ rights to pursue any clainms or
causes of action not provided for in the Schedul es.' See BLT
Obj ection at 29. The Disclosure Order, signed on December 20,
2000, states at 31 that the Debtors’ “failure to identify any
claim or Cause of Action in the Disclosure Statenment and the
Ret ai ned Actions Schedul es nmay not be used as a basis to assert
t hat Debtors are barred by res judicata, collateral estoppel, or
ot herwi se from pursui ng or defending any such claimor Cause of
Action.” (Doc. No. 7894), p.12. More specifically, the
Confirmation Order, signed on May 18, 2001, states that:

Unl ess a claimor Cause of Action against a Creditor

2Bel oit asserts in its Menorandumin Support of its
Obj ection to Dr. Erhard Hackl’'s Mtion for Sunmmary Judgnent
t hat | anguage to that effect can also be found on page 2 of
the Disclosure Statenent. However, | find no such |anguage on
page 2.



14

or other person or entity is expressly waived,
relinqui shed, rel eased, conprom sed, or settled in the
Pl an or any Final Order, the Debtors retain such claim
or Cause of Action for later adjudication . . . No
preclusion doctrine, including, without |imtation,
the doctrines of res judicata, collateral estoppel

i ssue preclusion, claimpreclusion, waiver, estoppel
(judicial, equitable, or otherw se), or |aches shal
apply to such clainms or Causes of Action.

(Doc. # 10512), p.24.

As the Schedul es were intended to provide infornmation
regardi ng the debts owed by each subsidiary Debtor to other HII-
related entities as of the Petition Date, they contain accurate
and necessary information. Beloit was an HIl subsidiary and
t hus a subsidiary Debtor as that termis used in the Disclosure

Statement. Beloit Austria is an Hil-related entity as it is an

i ndirect subsidiary of Beloit. Beloit was indebted to Beloit
Austria in an anmount slightly over $7 mllion, which is
reflected in Schedule Il (B)(7)(c). However, Beloit Austriais

not a debtor and thus the fact that it allegedly owes Beloit
slightly less than $7.2 mllion was properly omtted fromthe
Schedul es showi ng debts owed by subsidiary Debtors to other HII-
related entities. Even absent | anguage expressly reserving all
claims not identifiedin the D sclosure Statenment, Beloit’s non-
di sclosure of its claimagainst Beloit Austria would therefore
not suffice to bind Beloit to being a net debtor to Beloit

Austri a.
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To the extent that Beloit’s silence with respect toits
claims against Beloit Austria fornms a basis for judicial
estoppel, | find that Beloit is clearly not trying to play fast
and loose with this Court. Beloit asserts that its claim
agai nst Beloit Austria was confirnmed through di scovery and notes
that discovery had not yet comenced when the Disclosure
St atenent was conpleted. See BLT Objection at 29 (Doc #12032).
The Confirmation Order reserved the Debtors’ right to prosecute
clainms or Causes of Action including, without limtation, those
not specifically identified in the Plan or those with regard to
whi ch the Debtors were not yet aware of all pertinent facts.

| find the Receiver’s reliance on the Third Circuit’s
Chanmbers decision to be m splaced. Chanbers involved a petition
for a wit of mandanus. In a prior ruling in that case, the
Third Circuit vacated the district court’s grant of sunmmary
j udgment, concluding that the agreenment at issue was “eni gmatic”
and “susceptible to nore than one interpretation.” Chanbers,
148 F.3d at 221. After instructing the district court to
interpret the agreenent, the Third Circuit remanded “with the
privilege to Chanbers to anend its conplaint to enable it to
present the case in its current status.” [d. Chanbers then
filed an anended conplaint seeking interpretation of the

agreenent . See id. at 222. Rat her than do so, the district
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court concl uded that, as Chanbers had previously represented it
was not seeking to have the court interpret the agreement,
judicial estoppel required dism ssal of the amended conpl aint.
See id. at 222-23. The Third Circuit issued a wit of mandanus
and agai n vacated the grant of summary judgnment after concl udi ng
that the district court’s interpretation of Chanmbers’ anmendnents
as playing fast and |oose with the court and consequent
i nvocation of the doctrine of judicial estoppel was “clearly
error” as the Third Circuit had expressly granted Chanbers the
privilege of seeking interpretation of the agreenent. |d. at
231- 32.

Much |ike in Chanbers, the Disclosure Order and
especially the Confirmati on Order extend Beloit the privilege of
prosecuting clains or Causes of Action not expressly di sposed of
in the Plan or in any final order wthout being barred by
judicial estoppel. Nei t her Order places any limts on what
future clainms or Causes of Action can be prosecuted. In fact,

the Confirmati on Order specifically states that those clains and

Causes of Action include, wthout limtation, those involving
facts not yet known to the Debtors, i.e. those facts which had
not yet been discovered. Beloit asserts it was not able to

confirm its claim against Beloit Austria prior to discovery.

Barring Beloit from filing a claim or Cause of Action on
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judicial estoppel grounds, after expressly granting it the
privilege to raise that claimor Cause of Action w thout being
barred by judicial estoppel would be inconsistent. There are
thus no grounds to preclude Beloit from raising its setoff
def ense.

2. Validity of the Receiver’s Adm nistrative Claim
Priority <clains affect two inportant bankruptcy
concerns: mnimzing adm nistrative costs during Chapter 11 to
preserve the debtor's scarce resources and thus encouraging

rehabilitation, General Am Transp. Corp. v. Martin (M d Region

Petroleum 1Inc.), 1 F.3d at 1130, 1132 (10th Cir. 1993), and
obt ai ni ng maxi mnum and equi tabl e di stri buti on of estate assets to

creditors. See, e.qg., BFP v. Resolution Trust Corp., 511 U.S.

531, 563 (1994). Therefore, priority claim are narrowy

construed. Ford Motor Credit Co. v. Dobbins, 35 F.3d 860, 865

(4th Cir. 1994). Cl ai mnts who seek payment ahead of other
unsecured clainms bear the burden of establishing that their

claim qualifies for priority status. See, e.qg., Dobbins, 35

F.3d at 865; M d Reqion Petroleum 1Inc., 1 F.3d at 1132; In re

Hem ngway Transp., Inc., 954 F.2d 1, 5 (1st Cir. 1992); ln re

Colunbia Gas Syst., Inc., 224 B.R 540, 549 (Bankr.D. Del. 1998);

Inre Smth Corona Corp., 210 B.R 243, 245 (Bankr.D. Del. 1997).

Determ ning whether a creditor has an adm nistrative
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claimis a two-prong test: “first, [the claimnt] nmust show
either that the debtor-in-possession (not the pre-petition
entity) incurred the transaction on which the claimis based, or
that the claimant furnished the consideration to the debtor-in-
possessi on (not the pre-petition entity). Second, it nust show
that the transaction resulted in a direct benefit to the debtor-

i n-possession.” 1n re CS Corp., 142 B.R 640, 643 (S.D.N.Y.

1992). See also Mcrosoft Corp. v. DAK Indus., Inc. (In re DAK

Indus., Inc.), 66 F.3d 1091, 1094 (9th Cir. 1995); General Am

Transp. Corp. v. Martin, 1 F.3d at 1133; In re Jartran, |Inc.

732 F.2d 584, 587 (7th Cir. 1984); Cranmer v. Mammoth Mart, |nc.

(In re Mammoth Mart, Inc.), 536 F.2d 950, 954 (1st Cir. 1976);

In re Unidigital, Inc., 262 B.R 283, 288 (Bankr.D.Del. 2001).

In this case, genuine issues of material fact are in dispute
concerning the first prong of the test, precluding the entry of
sunmary judgnment in favor of either the Receiver or Beloit.

In support of his Mdtion, the Receiver proffers
numerous invoices, identified in depositions of various Beloit
Austria enployees, reflecting services performed on various
Beloit projects after the Petition Date. Those invoices
i nvol ved work perforned based on pre-petition purchase orders.
Despite the purchase orders being i ssued pre-petition, “[i]f the

debt or-i n-possession elects to continue to receive benefits from
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the other party to an executory contract pending a decision to
reject or assune the contract, the debtor-in-possession is
obligated to pay for the reasonable value of those services.”

NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531 (1984). Thus, if

t he work in question was perfornmed post-petition, the two-prong
adm nistrative claim test s satisfied as the required
consi deration would have been provided to the debtor-in-
possessi on and the debtor-in-possession would presunmably have

benefitted from having the projects it had financed conpl et ed.

However, Beloit asserts, based on the testinony of a
Beloit Austria enployee, that w thout supporting docunentation
it is inmpossible to determne the date on which goods and
services formng the basis of the invoices were requested. See
BLT Objection at 36-40 (Doc. # 12032). Additionally, wth
regard to some of the invoices, it is inpossible to determ ne
when the goods or services were provided. See id. Beloit also
asserts that sonme invoices involve goods or services allegedly
provided by Beloit Austria on a project that was halted about
one year prior to the Petition Date. See id. Further, Beloit
asserts that some charges represent anmpunts arising from
transactions wth entities other than the various Beloit

Debt ors. See id. Finally, Beloit asserts that over $1.5
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mllion of the claimed invoices represent “back charges” that
were never negotiated. 3 See id. Based on those factual
di sputes, it is not possible to grant summary judgnent in favor
of either party with respect to the anmpunt of the Receiver’s
Claim

3. Choice of Law
Havi ng concluded that Beloit is not precluded from
raising its setoff defense and that the amount of the Receiver’s
Cl ai m cannot be determ ned at this tine as a matter of |aw, the

next issue that nust be addressed i s whet her Austrian or United

States | aw governs the issue of setoff. The Receiver asserts
that Austrian |aw applies. According to the Receiver, the
i nt ernal corporate affairs doctrine (“internal affairs

doctrine”), which “involves those matters which are peculiar to
the relationships anong or between the corporation and its

current officers, directors, and shareholders,” is applicable

B“Back charges” essentially refers to cost overruns for
services provided by, in this case, Beloit Austria that Beloit
Austria believed were the responsibility of the other party,
in this case Beloit. Apparently, the standard practice was
for the parties to negotiate whether the claimed back charge
was proper in scope and anmount. For exanple, a back charge of
474,573 British pounds coul d be negotiated down 400, 000 or
even 350, 000 pounds. The parties dispute whether the invoices
relating to back charges have been negoti ated and thus whet her
the amount clainmed is proper. Mre inportantly, the parties
di sagree as to whet her back charges were negotiated with
regard to contracts between Beloit and Beloit Austri a.
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and “requires that the | aw of the state of incorporation,” which
is Austria, govern. See Receiver’s Opposition at 14-17 (Doc. #

12025), citing MDernott Inc. v. Lews, 531 A 2d 206, 214-215

(Del. 1987). 1In response, Beloit asserts that United States | aw
is controlling as the transactions at issue do not inplicate the
internal affairs doctrine. See The Beloit Liquidating Trust’s
Menmor andum in Support of its Reply to Dr. Erhard Hackl’s
Obj ection to the Beloit Liquidating Trust’s Mtion for Summary
Judgnment (Doc. # 12195), p.5 (“BLT Reply”). Addi tional |y,
Beloit asserts that United States |aw applies as the purchase
orders formng the basis of the Receiver’s Claimcontain choice
of law provisions making either the |aw of Massachusetts or
W sconsin applicable. See id. at 3-4.

The parties have all egedly agreed on what | aw governs
clainms arising out of the purchase orders. Specifically, the
purchase orders at issue contain a provision selecting either
the | aw of Massachusetts or W sconsin, depending on where the
pur chase order was issued. In determ ning whether to apply a
forumsel ection clause contained in a purchase order, it nust be
noted that “[t] here is substantial disagreenment anong the courts
as to whether or not a federal court exercising bankruptcy
jurisdiction nmust followthe choice-of-lawrules of the state in

which it sits or the federal commn | aw choice-of-law rul es.”
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T. Frederick Jackson, Inc., v. Pepper, Ham lton & Scheetz, LLP

(In re Osen Industries, lnc.), 2000 W 376398, *12 (D.Del.
March 28, 2000). However, as in Osen, “it matters not which
choice-of-law rule is applied.” ld. Del aware | aw recogni zes

the validity of choice of |aw clauses contained in purchase

orders. See Fal con Tankers, Inc. v. Litton Systens, Inc., 380

A.2d 569, 582 (Del. Super. Ct. 1977). To the extent that

federal common | aw applies, forum selection clauses are “prinma

facie valid and should be enforced.” The Brenen v. Zapata O f -

Shore Co., 407 U. S. 1, 10 (1972).

Beloit argues that the validity of the forumsel ection

“I't is unlikely that federal common |law is applicable as
t he construction of contracts “is usually a matter of state,
not federal common |law.” GCeneral Engineering Corp. v. Martin
Marietta Alumina, Inc., 783 F.2d 352, 356 (3d Cir. 1986).

Federal courts are able to create federal common | aw

only in those areas where Congress or the

Constitution has given the courts the authority to

devel op substantive law, as in |abor and admralty,

or where strong federal interests are involved, as

in cases concerning the rights and obligations of

the United States. Only rarely will federal conmon

| aw di spl ace state law in a suit between private

parties. As the Court in Mree v. DeKalb County,

Ceorgia, 433 U S. 25, 31 (1977), observed, in a suit

bet ween private parties where federal comon |law is

sought to be applied, “normally the guiding

principle is that a significant conflict between

sone federal policy or interest and the use of state

law in the prem ses nust first be specifically

shown.”
Id. at 356-57 (citations omtted) (enphasis added by Mree
Court).
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cl auses mandat es the application of W sconsin and/ or
Massachusetts |aw, which, according to Beloit, both permt
setof f. Beloit further asserts that the internal affairs
doctrine is inapplicable. The Receiver asserts, however, that
a “choice of |aw clause printed on the back of a purchase order
cannot change these nore fundanental policy issues [whether the
internal affairs doctrine applies] - even assum ng soneone
actually saw it — because parties cannot consent to ultra vires
acts.” Sur-Reply of Dr. Erhard Hackl in Opposition to the Reply
Menmor andum Submitted by the Beloit Liquidating Trust I n Support
of the Beloit Liquidating Trust’'s Mtion for Summary Judgment
(Docket # 12383), p.9 (“Sur-Reply”).*™ The Receiver therefore
asserts that even if the forumsel ection clause in the purchase
orders is valid, the internal affairs doctrine overrides the
choice of | aw cl ause.

Both Bel oit and Beloit Austria appear to prenise their
argunments on the assunption that the choice of |aw analysis can

be made under a single determ nation. However, | believe that

¥Though the Recei ver does not specify what ultra vires
conduct exists to mandate voiding the choice of |aw clause, it
appears fromhis Sur-Reply that he is referring to, in his
words, Beloit’s decision to incorporate Beloit Austria in
Austria, to undercapitalize it at incorporation, to control
its finances, sweep its cash up to the parent |level on a daily
basis, and drive it into insolvency, thereby harmng its
creditors. See id.
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the choice of |aw analysis actually consists of two separate
determ nations: the | aw governing the disputes arising fromthe
purchase orders and the | aw governi ng the nonetary advances from
Beloit to Beloit Austria. Wth respect to the first, | agree
with Beloit that the forum selection clauses contained in the
purchase orders are valid and enforceable. Thus, 1 concl ude
that disputes arising fromthe performnce of those agreenents
are governed by either the |aw of Wsconsin or Massachusetts.

However, whether the nonetary advances fromBeloit to
Beloit Austria, either direct or indirect, constitute an equity
investnent is an 1issue separate from the purchase order
di sput es. At this juncture it is therefore necessary to
determ ne whether the Receiver is correct in his assertion that
the internal affairs doctrine applies to the dispute concerning
those contributions.® As noted above, the internal affairs
doctrine is a conflict of lawprinciple, requiring that “the | aw
of the state of incorporation should determ ne issues relating

to internal corporate affairs.” McDernott, 531 A 2d at 215

®No choice of law analysis is necessary as al
potentially governing jurisdictions, Delaware, Wsconsin, and
Massachusetts, as well as federal common |aw, apply the
internal affairs doctrine when warranted. See MDernptt, |nc.
v. Lewis, 531 A 2d 206, 215 (Del. 1987); NCR Corp. V.
W sconsin Departnment of Revenue, 332 N.W2d 865, 867 (Ws. Ct.
App. 1983); Harrison v. NetCentric Corp., 744 N E.2d 622, 628-
29 (Mass. 2001); Edgar v. MTE Corp., 457 U S. 624, 645
(1982).
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The internal affairs doctrine applies to matters “peculiar” to
a corporation based on the recognition that “only one State
shoul d have the authority to regulate a corporation’s internal

affairs . . . because otherwise a corporation could be faced

with conflicting demands.” Edgar v. MTE Corp., 457 U S. 624,
645 (1982). Of course, it does not apply sinply because a
corporation is a transacting party. “Different conflicts
princi ples apply, however, where the rights of third parties

external to the corporation are at issue.” First National City

Bank v. Banco Para El Conercio Exterior de Cuba, 462 U S. 611,

621 (1983) (enphasis in original).

The internal affairs doctrine generally applies to such

i ssues as:
steps taken in the course of the original
i ncor poration, the election or appoi nt nent of
directors and officers, the adoption of by-laws, the
i ssuance of corporate shares, the holding of

directors’ and shareholders’ neetings, nethods of
voting including any requirement for cunulative
voting, the declaration and paynent of dividends and
other distributions, charter anmendnments, nergers,
consol i dations, and reorgani zations, t he
reclassification of shares and the purchase and
redenpti on by the corporation of outstandi ng shares of
its own stock.
Rest at ement Second of the Conflict of Laws 8§ 302, coment e
(hereinafter the “Restatenent”).

The Restatement goes on to state that matters such as those

| i sted above “must be contrasted with the acts dealt with in §



26
301, which include, for exanple, the making of contracts, the
conm ssion of torts and the transfer of property. There is no
reason why corporate acts of the latter sort should not be
governed by the local law of different states.” 1d. Comment b

to section 301 of the Restatenment states, in simlar |anguage,

that many acts can be done both by corporations and by
i ndi vi dual s. Thus, corporations and individuals alike make
contracts, conmt torts and receive and transfer assets. |[|ssues
involving acts such as these when done by a corporation are

determned by the same choice-of-law principles as are

applicable to non-corporate parties.” Restatenent, 8§ 301(b).

The parties cite no cases concerned with the internal
affairs doctrine that are simlar to the facts here and
i ndependent research has failed to disclose any. However,

despite having limted guidance, it appears that Restatenent

section 301(b) is inapplicable. Rest at ement section 301 is

titled “Rights and Liabilities to Third Persons” and reads in
its entirety: “The rights and liabilities of a corporation with
respect to a third person that arise froma corporate act of a
sort that can |ikew se be done by an individual are determ ned
by the same choice-of-law principles as are applicable to non-

corporate parties.” Restatenent, 8§ 301. Comment a states that

“as used in this Section, ‘third persons’ are persons other than
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stockhol ders of the corporation.” 1d., cnt. a. Her e,
however, the dispute is between one corporation and the
corporate parent that is its shareholder. There is no “third
party” in the sense envisioned by the drafters of the

Rest at enent .

Though the i ssue here is not one that is enunerated in

the Comments to Restatenent 8 302, and though Beloit seeks to

franme the i ssue as a nere contract dispute, the facts support an
application of the internal affairs doctrine. Beloit Austriais
a whol | y-owned i ndirect subsidiary of Beloit. Beloit exercised
sufficient control over Beloit Austria that dealings between the
two entities were not at arms-I|ength. The nonetary advances
with which Beloit is attenpting to offset the Receiver’s Claim
wer e made because Bel oit Austria had severe cash flow probl ens,
arguably because it was wundercapitalized by Beloit. The
Recei ver asserts that Beloit nmade all significant economc
deci sions affecting Beloit Austria, whose cash was swept up to
the parent level on a daily basis. See Sur-Reply at 9 (Doc. #
12383). The Receiver also asserts that Beloit Austria |acked
di scretion to refuse entering into contracts that Beloit w shed

to undertake. See id. According to the Receiver, it was those

7As noted above, technically BWRC owns 99.99% of Bel oit
Austria and Beloit owns the remaining .01% However, BWRC is
a whol |l y-owned subsidiary of Beloit.
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contracts that Beloit Austria entered into, despite ailing
financially, that caused it to require an infusion of nonies
from Beloit. Thus, the Receiver argues that undercapitalizing
a subsidiary and forcing it to incur debt while the parent
entity benefits fromagreenents not negotiated at arnms-length is
sonething wuniquely related to the internal affairs of a
corporation. See id. at 8-9.

| agree with the Receiver’s assertion that the internal
affairs doctrine applies to the question of what | aw governs the
treatment of the nonetary advances from Beloit to Beloit
Austri a. The central issue here is the characterization of
t hese advances. Thus, the issue here involves sonething
“peculiar” to a corporation and its sharehol der and it invol ves
the internal governance, i.e. the transfer of funds from the
controlling shareholder to its subsidiary resulting from the
performance of contracts directly involving not just the
subsi diary but also the controlling sharehol der, which contracts
apparently were initiated, if not dictated, by the controlling
shar ehol der. Finding that the internal affairs doctrine

applies, | now turn to the issue of setoff under Austrian Law.

4. Set of f Under Austrian Law

The Recei ver has retained an Austrian | awer, Dr. Peter
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Lanbert, who opines that Austrian |law holds that “sharehol der
contributions of alnost any kind (direct contributions, |oans,
guarantees for the loan of third party, etc.) to a conpany in
financial crisis are not subject to set-off.” Recei ver’s
Opposition, Exhibit 1 (Doc. # 12025). Thus, he concl udes that
Beloit has no setoff rights with respect to the Receiver’'s
Claim Dr. Lanmbert relies on cases in which the Austrian courts
adopted the German doctrine of “Eigenkapitalersatz,” which
essentially states that if a sharehol der contributes funds to a
corporation when a prudent merchant would not have made it a
| oan, the sharehol der may not assert a claimfor repaynent in an
i nsol vency proceeding. See id. Beloit’s Austrian |awer, Dr.
Ni chol as Si non, predictably opines that Austrian | aw does permt
setoff in situations such as here. See BLT Reply, Exhibit A
(Doc. # 12195). Dr. Sinon asserts that the Austrian courts have
establ i shed a nunber of conditions that nust be nmet in order for
Ei genkapital ersatz to apply, conditions which have not been net
inthis case. See id. Dr. Sinon then notes that Austria does
not recogni ze the concept of stare decisis, neaning that none of
the cases cited by either expert have any relevance. See id.
According to Dr. Sinon, Eigenkapitalersatz has not yet been
codified into Austrian law, which makes it wunclear on what

grounds any Austrian court has applied it. As it is not
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codi fied but yet has been applied, it is Dr. Sinmon’s view that
“there is no legal basis for [Eigenkapitalersatz] in Austrian
law. " |d.

| find the declaration submtted by Dr. Sinon to be
better-reasoned and nore persuasive than that submtted by Dr.
Lambert . As such, | am not inclined to accept Dr. Lanbert’s
concl usion that setoff rights do not exist under Austrian | aw on
the facts before me. However, | do not believe that | can rule
at this time that setoff rights do exist on the facts before ne
because the Austrian | awers’ declarations do not sufficiently
articulate the relevant facts at issue here.?!8 This is
particularly so with respect to Dr. Sinon’ s declaration which
posit a fact about Beloit’s “de m nim s” sharehol der interest in
Beloit Austria that | do not agree with. It seems to ne that
the relevant facts may best be articulated at a trial on the
nerits and t hen t he Austri an law applied t hereto.
Alternatively, if the parties were able to agree upon a detail ed
statement of facts regarding the relationship and dealings

bet ween the two corporations and have their respective Austrian

| awyers opine on those specific facts then the Court m ght be in

BFurt hernore, whether by reason of poor translations or
because of the difficulty in reconciling Austrian | egal
concepts with United States | egal concepts, | have
considerable difficulty understanding the translated Austrian
deci sions attached to Dr. Lanbert’s declaration.
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a position to rule on the issue prior to trial. Wile |I have
doubts about this alternative, at counsels’ election we could
have a brief conference to discuss the feasibility of this

approach to the setoff issue.

CONCLUSI ON
For the reasons stated above, the cross-notions for

summary judgnent are deni ed.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In Re: ) Chapter 11
)
HARNI SCHFEGER | NDUSTRI ES, ) Case No. 99-2171 (PJW
I NC., et al., ) (Jointly Adm ni stered)
)
Debt or s, )
)
and )
)
THE BELO T LI QUI DATI NG TRUST, ) Case No. 99-2177 (PJW
) (Jointly Adm ni stered)
Debt ors. )
ORDER

For the reasons set forth in the Court’s Menorandum
Opi nion of this date, both the Beloit Liquidating Trust’s Motion
for Summary Judgnment Denying Dr. Erhard Hackl’s Adm nistrative
Expense Claim O inthe Alternative Request for Partial Summary
Judgnment as to the Applicability of 8 558 of the Code (Doc. #
11862)* and The Mdtion of the Receiver of Beloit Austria GmbH
for Summary Judgnment on Al l owance of His Adm nistrative Expense

Cl ai m Agai nst the Beloit Debtors (Doc. # 11951)* are deni ed.

Peter J. Wl sh
United States Bankruptcy Judge

Dated May 15, 2003



*

The Doc.

# references are to Case No.

99-2171 (PJW

33



