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WALSH, J.

Before the Court is the conplaint of the plaintiff, John
Adanson (the “Plaintiff” or “Adanson”) objecting to the discharge
of the debtor, Margaretta Bernier (“Debtor” or “Bernier”).! (Doc.
1.) Plaintiff contends that Debtor’s discharge should be denied
pursuant to 11 U S. C. 8727(a)(2)(A)? because within one year of
bankruptcy, Debtor transferred property of the Debtor with the
intent to hinder, delay or defraud her creditors. A hearing was
hel d on February 28, 2001 and the parties subsequently submtted
post-trial briefs to the Court.® After reviewing the parties’
argunents, the testinony and evi dence presented at the hearing, and
the requirements of 8727(a)(2)(A), it is clear that Plaintiff has
not carried his burden of proof in this case. Ther ef or e,

Plaintiff’s objection to Debtor’s discharge under 8727(a)(2)(A)

nmust be di sm ssed. The following is the Court’s findings of fact
! Plaintiff cited no Bankruptcy Code provisions in his conplaint
(Doc. 1). It was determned at the hearing that the only

cause of action that Plaintiff had adequately plead was one
under 11 U. S. C. 8727(a)(2)(A). Therefore, the only issue
before this Court is an objection to discharge under 11 U. S. C
8§727(a)(2)(A) . (See Tr. 2/28/01 The Court at 12-13.)

2 Herei nafter, unless otherwi se indicated, all references to
“8 " are to a section of the Bankruptcy Code, 11 U S.C
§101 et. seq.

3 The post-trial briefs were : Plaintiff’s Opening Brief (Doc.
16), Defendant’s Brief in Response to Plaintiff’s Opening
Brief (Doc. 17), and Plaintiff’s Reply Brief to Defendant’s
Answering Brief (Doc. 18).



and concl usions of |aw pursuant to Fed. R Bankr. P. 7052.
BACKGROUND

Based upon the testinony of the witnesses, the foll ow ng
are the relevant facts. Plaintiff received a state court judgnment
in the amount of $40,473.48 (the “1994 Judgnent”) agai nst Debt or
in Septenber 1994.4 (Doc. 17 at 7, Doc. 16 at 3.) Plaintiff
attenpted col |l ection of the 1994 Judgnent on January 26, 1999, nore
than four years after the judgnment was awarded, by serving a wit
of attachnent on Ronald D. Savage, Inc.?® (“Savage Inc.”) as
garni shee for “all noney, goods, credit and effects, stocks,
bonds, personal property, belonging to or payable to Margaretta
Berni er, defendant naned herein.” (Pl. Ex. 4.)

Plaintiff entered no evidence that Ronald Savage, |nc.
owed anyt hing to Debtor individually. There was, however, a note
(the “Note”) between Lenlee, Inc.(“Lem ee”), a Del aware corporation
and Ronald D. Savage, individually. (Pl. Ex. 1); (Tr. 2/28/01

Bernier at 21-22; Savage at 47-48). Debtor was the sharehol der and

4 Plaintiff offered no copy of the 1994 Judgnent at trial and
t he subsequent garni shnment does not state the anount of the
1994 Judgnent. However, Debtor has not objected to

Plaintiff’s assertion of the anmount of the 1994 Judgnent and
cites $40,473.30 as the anpbunt of that judgment in her reply
brief. (Doc. 17 at 7.) Therefore, | will accept this as the
anount of the 1994 Judgnent for this proceeding.

5 This Court expressly makes no finding as to the effectiveness
of service for the garnishment as it is not essential to the
holding in this case. Ef f ecti veness of service is an issue
for the state court to decide should Plaintiff pursue an
action at state | aw agai nst the purported garnishee.
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sole officer of Lemee. (Tr. 2/28/01 Bernier at 21.) The Note
resulted fromLenl ee’s sale of Peg’s Place (renaned Ron’s Place) to
Savage in 1996. (Tr. 2/28/01 Bernier at 21-22, Savage at 47-48.)
Savage, in a personal capacity, executed the Note with Lemnl ee on
March 16, 1996 in the anount of $85,388.30 pursuant to that sale.
(Pl. Ex.1);(Tr. 2/28/ 01 Savage at 47-48). The Note allowed for
prepaynment of the bal ance without penalty. (Pl. Ex. 1);(Tr. 2/28/01
Bernier at 41-42). Savage made paynents under the Note to Lenl ee.
(Tr. 2/28/01 Bernier at 22-23.) The Note was still outstanding
at the tinme that the garnishment was served on Savage, Inc. in
January 1999. (Tr. 2/28/01 Bernier at 25-26); (Pl. Exs. 1&4).

The Note was the sole remaining asset of Lenmlee in the
year prior to the Debtor’s bankruptcy. (Tr. 2/28/ 01 Bernier at 39-
40.) Len ee had owned two bars, Peg’'s Place and Irish Junction, and
had sol d both pursuant to notes fromthe new owners. (Tr. 2/28/01
Bernier at 21,23, 35-36,39.) The second bar, Irish Junction, was
sold in 1997 pursuant to an unsecured note. (Tr. 2/28/ 01 Bernier at
39);(PI. Ex.1). The buyer, Paul W Harris, filed for Chapter 7 on
Novenber 11, 1997 and was discharged of his debt to Lemee in the
amount of $128,000.00 on March 11, 1998. (Tr. 2/28/ 01 Bernier at

39-40.)°¢

6 Plaintiff had no objection to Debtor’s request that the Court
take judicial notice of the bankruptcy of Paul Harris and the
di scharge of the note he owed to Lem ee, Inc. (Tr. 2/28/01 at
44-45.) The Court has exam ned the record of the bankruptcy
filed by Paul Wallace Harris, Case No. 97-02429-HBS. Len ee,
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In April 1999, facing poor health and a dire financial
situation, Debtor proposed that Savage buyout or pre-pay the
remai nder of the Note. (Tr. 2/28/01 Bernier at 25); (Pl. Ex. 2).
This proposal cane over four years after the 1994 Judgnment was
awar ded and three nonths after the garni shnent was served. Thi s
is menorialized in a witten offer dated April 24, 1999 (“Buy-out
Agreement”). (Pl. Ex. 2); (Tr. 2/28/01 Bernier at 25-26). The
income fromLemee in the formof Note paynents was Debtor’s only
source of incone after the 1997 discharge of Harris’ note. (Tr.
2/ 28/ 01 Bernier at 39.) Debtor is disabled and unenpl oyed. (Tr
2/ 28/ 01 Bernier at 20.) At the tinme she proposed the buyout, Debtor
needed immedi ate access to the future paynent stream of Lenl ee
di stributions because her residential nortgages were in arrears,
forecl osure on her residence had been threatened, she was ill, and
she had no reliable transportation. (Tr. 2/28/ 01 Bernier at 43.)
She was al so i nfluenced by the knowl edge that it was difficult for
Savage to cone up with $12,000. 00 every six nonths, the discharge
of Lenmlee’'s other note in Harris bankruptcy and the fact that
Lem ee’s distribution of the Note proceeds was her only source of
income. (Tr. 2/28/01 Bernier at 40, 43-44.)

The Buy-out Agreenent all owed Savage to pay off the Note

Inc. is listed as a creditor hol ding an unsecured nonpriority
claim specifically a prom ssory note for a business, as Item
24 on Schedule F of Harris’ bankruptcy petition. That
prom ssory note was |listed as an obligation in the amount of
$128, 000. 00.
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for $35,000.00 and estimated the total remaining paynents due at
$54,000. 00. (PI. Ex. 2.) Savage provided the $54,000.00 figure.
(Tr. 2/28/01 Savage at 49, Bernier at 41-42.) The outstanding
princi pal value of the Note as of May 1999 was $39, 272.54. (Def.
Ex. 1); (Tr. 2/28/01 Bernier at 32). Plaintiff presented no
evi dence to refute that $39, 272. 32 was the princi pal bal ance due as
of May 1999.7

Two checks were issued by Savage, Inc. to conplete the
pre-paynent of the Note, one for $5,000 on May 18, 1999 and one for
$30, 000 on May 28, 1999 (PI. Ex.3); (Tr. 2/28/01 Bernier at 26,
Savage at 49). The $30, 000. 00 check was nade to Lemee Inc. (Tr.
2/ 28/ 01 Berni er 28-29, Savage at 49-50.) The recei pt evidencing the
paynents was signed by Savage as President of Savage, Inc. and by
Debtor as President of Lemee. (Pl. Ex.3.) Savage testified that
he believed that he nmade both checks payable to Lemlee. (Tr.
2/ 28/ 01 Savage at 49-50.) However, Debtor admtted that the
$5, 000. 00 check may have been made to her individually. (Tr.
2/ 28/ 01 Bernier at 27-29.) Since the Lenl ee account was cl osed and

t he bank woul d not reopen the account, Debtor endorsed the checks

! It is certain that the value of the Note is not the $54, 000. 00
sum of future paynents as asserted by Plaintiff. It is a
basic principle of finance that a dollar payable at a future
date not worth a dollar today. See Matter of Penn Cent.
Transp. Co., 596 F.2d 1102, 1116 (3d Cr. 1979)(“Plainly, the
prom se of a dollar payable in several years is not worth 100
cents today.”)
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“Leni ee” and deposited themin her personal account. (Tr. 2/28/01
Bernier 29-30.) Plaintiff offered no bank records, cancelled
checks, or account statenments to support his assertions that the
t hese checks, as well as the other paynents under the Note, had
been made to Debtor personally.

Testinony indicates that at of the time of the buyout,
Lem ee was a conpany in good standing. Although the Lenl ee bank
account was closed for lack of funds by the bank in 1997 or 1998
(Tr. 2/ 28/ 01 Bernier at 22-23), Debtor testified that she had paid
the corporate franchise fees for Lem ee through 1999 (Tr. 2/28/01
Bernier at 24). Plaintiff offered no evidence that Lem ee had | ost
its good standing in Delaware or that its corporate |life had been
termnated by any neans provided for by statute, its corporate
charter, or any court ruling prior to April 1999. Nor was evi dence
offered in the formof bank records to establish that Debtor rather
than the bank closed the Lenlee accounts or that Debtor was
receiving the Note paynents in her own nane.

No evi dence has denonstrated t hat Debt or had know edge of
either the 1994 Judgnent or the garnishnment at the time of the
buyout or when she expended the proceeds of the buyout. Wi | e
Debt or was aware of Plaintiff’'s |awsuit, she appears to have been
unaware that Plaintiff’s claimwas reduced to judgnent until she
was subpoenaed in this adversary proceeding. (Tr. 2/28/ 01 Bernier

at 20 & 43-44.) No evidence was presented that Plaintiff ever
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attenpted to collect his judgnent directly from Debtor or that
Plaintiff ever served Debtor with notice of the 1994 Judgnent.
Debt or was al so unaware of the garnishnment. (Tr. 2/28/ 01 Bernier
at 44.) Plaintiff has not denonstrated that notice of the
garni shnent was served on Debtor nor did any testinony indicate
that the she was inforned of the garnishnent by Savage. | ndeed,
it appears that Savage hinself may not have been aware of the
garni shment since the garni shnent appears to have been served on
hi s daught er Kat hl een Savage (“K. Savage”), in her capacity as the
manager of Savage’s bar called Ron’s Place. (Tr. 2/28/ 01 Savage at
50, K Savage at 52-53); (Pl. Ex. 4). No evi dence was presented
that Plaintiff pursued any action to enforce this wit against the
gar ni shee, Savage, Inc., after service® that woul d have made Savage

aware of the garnishnent.?®

8 Again, no finding is made by this Court as to what action
Plaintiff actually took or did not take to enforce his
garni shment as that will be a matter for the state courts and
is not essential to the holding in this case. However, for the
pur poses of this case, no such evidence has been entered.

o CGenerally, a garnishee nust answer the sunmons in the
garni shment within a specifiedtinme. The garni shnment subm tted
by Plaintiff with his proof of claim (Caim3) states: “The
Superior Court requires you to inform James R Leonard,

Esquire,...of all noney, goods, credits and effect stocks,
bonds, personal property, and / or real estate belonging to
t he def endant you currently possess....You must do this within

20 days after service of this writ upon you...Your failure to
respond may result in a default judgnent against you for the
anounts the defendant owes...” (enphasis in original)

In the normal course, the garni shee woul d appear, answer as to
the property and credits of the defendant held in the
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Debt or di sposed of sonme portion of the proceeds of the
prepaynent in the follow ng manner : (1) to repay Daniel Camac, a
friend, $2,000.00 that he | oaned Debtor to prevent foreclosure on
her residence!; (2) to pay “past due” nortgage paynents on her
resi dence to t he nort gage hol ders who were t hreateni ng forecl osure;
(3) to pay those nortgages ahead one nonth; (4) to pay her I|ight,
phone and cable bills “far” in advance; and (5) to nmake repairs to
her residence. (Tr. 2/28/ 01 Bernier at 33-35, 45.) Plaintiff
of fered no proof on the ampbunts of these disbursenents at trial,
nor did he offer proof of the additional disbursenents he has
asserted occurred or the $13,000.00 in cash wthdrawals which he
clains in post-trial briefing were secreted by Debtor from the
creditors of her estate.

Debtor filed her personal petition for relief under

garni shee’ s possession and then a judgnent would be entered
agai nst the garni shee in an anount no greater than that which
the defendant coul d have sued the garni shee for based on the
debt contract.2 Wolley on Delaware Practice, (Gaunt & Sons
1985) 8§81165,1189,1191-94 (1906). |If the garnishee fails to
answer or appear in the twenty days, the plaintiff can conpel
the garnishee’s appearance by attaching the garnishee’s
property. 10 Del.C 83509 (West 2002);2 Woll ey, supra, 81196.
Plaintiff entered no evidence that he attenpted to conpel the
garni shee, here Savage, Inc., to inform the Plaintiff’s
attorney as to what property of the defendant, here Debtor,
t hat the garni shee hel d.

10 This repaynent occurred on May 20,1999, which is before the
preference period. (Tr. 2/28/ 01 Bernier 45-46.) Plaintiff did
not chall enge the existence or purpose of this loan at trial.
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chapter 7 on Septenber 24, 1999'. The chapter 7 trustee has
certified Debtor’s case as a no asset case. (Case No. 99-3457-PJW
Doc. 16,17,18.) In her Statenent of Financial Affairs, Item 1,
Debtor listed incone for 1997, 1998 and 1999. 1In all three years,
the sole source of incone listed is Lemee, Inc. Inconme for 1997
and 1998 is listed as $24,000.00 in each year and $35,000.00 is
listed as inconme in 1999. The anounts in 1997 and 1998 are
equi valent to the sum of the tw ce annual paynments of $12, 000.00
due under the Note. (Pl. Ex. 1.) The 1999 anopunt is equivalent to
t he $35, 000. 00 pre-paynent amount of the Note. (Pl. Ex. 3.)

DISCUSSION
Plaintiff seeks denial of Debtor’s discharge under
8727(a)(2) (A). Conpl etely denying a debtor his discharge is an

extrene step and shoul d not be taken lightly. Rosen v. Bezner, 996

F.2d 1527, 1531 (3d Gr. 1993). The discharge provisionin 8727 is
at the “heart of the fresh start provisions of the bankruptcy | aw.”
Id. citing H R Rep. No.595, 95th Cong., 1st Sess. 384 (1977). The
section is to be liberally construed in favor of the debtor. Id.
Section 727(a)(2)(A) reads in relevant part:

“(a) The court shall grant the debtor a discharge,
unl ess -

...(2) the debtor, with intent to hinder,
del ay, or defraud a creditor or an officer of
the estate charged with custody of property
under this title, has transferred, renoved,

1 Case nunber 99-3457-PJW
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destroyed, mutilated, or conceal ed. ..
(A) property of the debtor, within one
year before the date of the filing of the
petition; ...... "
11 U.S.C. §727(a)(2) (A) (West 2002).

Therefore, in order to bar a debtor’s discharge under
8727(a)(2)(A), the plaintiff nust prove each the follow ng four
el enents by a preponderance of the evidence: (1) the debtor
transferred, renoved or mutilated, (2) his or her property, (3)
Wi thin one year of the bankruptcy petition’s filing, (4)with the

actual intent to hinder, delay, or defraud a creditor. See Rhode

| sland Depositors Econ. Prot. Corp. v. Hayes (Iln re Hayes), 229

B.R 253, 259 (BAP 1st GCir. 1999); Rosen, 996 F.2d at 1530-31; Bank

of Chester County v. Cohen (In re Cohen), 142 B.R 720, 725-26 &728

(Bankr. E.D. Pa. 1992); Carter Eng’g Co. Inc. v. Carter (ln re

Carter), 236 B.R 173,182 (Bankr. E.D. Pa. 1999). The requisite
actual intent to hinder, delay or defraud nmust exist at the tinme of
the transfer. Carter, 236 B.R at 182. The first and third
el ements of the test have clearly been nmet. There is no dispute
that the prepaynent of the Note occurred within one year prior to
the filing of Debtor’s chapter 7 petition. Simlarly, thereis no
di spute that some unproven amount of the proceeds of that Note
prepaynment, however they cane to be in Debtor’s pre-petition
estate, were transferred away from the estate in a series of

transactions shortly thereafter. Therefore, the two el enents which
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Plaintiff nust denonstrate by a preponderance of the evidence in

order to prevail under 8727(a)(2)(A) are: 1l)that property of the

debtor was the subject of the transfers and 2)that the debtor had
the actual intent to hinder, delay or defraud creditors.

Wongful intent is a question of fact for the court.

Equitable Bank v. MIller (In re Mller), 39 F.3d 301, 307 (1l1th

Cr. 1994); Emmett Valley Assocs. v. Wodfield (In re Wodfield),
978 F.2d 516, 518 (9th CGCr. 1992). Plaintiff nust prove by a
preponderance of the evidence either that Debtor acted with the
intent to hinder or delay her creditors or with the intent to

defraud her creditors. See NCNB Texas Nat’'l Bank v. Bower, (lInre

Bowyer), 916 F.2d 1056, 1059 (5th G r. 1990) rev’d on other grounds

on pet. for reh’g by NCNB Texas Nat’'|l Bank v. Bower, (In re

Bowyer), 932 F.2d 1100 (5th Gr. 1991), reh’g and reh’g en banc
denied (5th Gr. 1991)(“the term* defraud’ does not subsumne ‘ hi nder
or delay’”). Acting with an intent to hinder or delay a creditor
Is sufficient for denial of discharge under 8727(a)(2)(A). See

Bowyer, 916 F.2d at 1059; Smley v. First Nat’l Bank of Belleville

(Inre Smley), 864 F.2d 562, 568 (7th Cr. 1989); First Leasing

Co. v. M&lliard (In re MGlliard), 183 B.R 726, 732 (Bankr.

N.D.N.C. 1995). However, it is also clear that §8727(a)(2)(A) “does
not deny a discharge every tine that the debtor’s acts result in a
del ay or hindrance to a creditor. |If this were otherw se, the nere

act of filing in bankruptcy, because its effect is to delay and
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hi nder creditors, woul d deny the debtor his discharge.” MGl liard,

183 B.R at 732 citing Taunt v. Wjtala (Inre Wjtala), 113 B.R

332, 335 (Bankr. E.D. Mch. 1990). Therefore, courts focus on the
intent of the debtor at the tine the transfer was made rat her than

the effect of the transfer. MG&lliard, 183 B.R at 732;

Wjtala, 113 B.R at 335. Recogni zing the difficulty of proving
actual intent to hinder, delay or defraud, courts have identified
several “badges of fraud” or wongful intent which, if present in
the circunstances surrounding the transaction, nay establish the

requi site actual intent. Cohen, 142 B.R at 728; Salonon v. Kaiser

(In re Kaiser), 722 F.2d 1574, 1582 (2d. Cir. 1983). The general

facts surrounding a case are key instrunents used to gauge intent
because an individual’s intent is seldom admtted to and is
difficult to prove. Cohen, 142 B.R at 728; Carter, 236 B.R at 182
(“Actual intent nay be inferred from the totality of the

circunstances.”); Pavy v. Chastant (In re Chastant), 873 F.2d 89,

91 (5th Gr. 1989); Bowyer, 916 F.2d at 1058-59 (court exam ned the
circunstances surrounding the transfers for extrinsic evidence of
intent to hinder or delay). Certain badges of fraud suggest that
a transaction’s purpose is to hinder, delay or defraud creditors
unl ess sone other convincing explanation appears. Wodfield, 978
F.2d at 518.

Sonme of the factors evidencing actual intent to defraud

under section 8727(a)(2)(A) include: lack or inadequacy of
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consi derati on; the famly, friendship or <close associate
rel ati onship between the parties; the retention of possession,
benefit or use of the property in question; the financial condition
of the party sought to be charged both before and after the
transaction in question; the existence or cunmul ative effect of the
pattern or series of transactions or course of conduct after
incurring of debt, onset of financial difficulties or pendency or
threat of suits by creditors; and the general chronology of the
events and transaction under inquiry. See Carter, 236 B.R at 182;

see al so Chastant, 873 F.2d at 91; 6 Collier on Bankruptcy,

8727.02[3][b] (15th ed. rev. 2000); Kaiser, 722 F.2d at 1582-83;
Wodfield, 978 F.2d at 518 (transfer so conpletely depleted the
debtor’s assets that the creditor has been hindered or delayed in
recovering any part of the judgnent is indicative of intent). In
addition to these badges of fraud, other factors indicative of an
actual intent to hinder or delay a creditor are: whether the
transaction is conducted at armis length; whether the debtor is
aware of the existence of a significant judgnent or over-due debt;
whet her a creditor is in hot pursuit of its judgnent or claimand
whet her the debtor knows this; and the timng of the transfer
relative to the filing of the petition. Wjtala, 113 B.R at 336-
37. The debtor’s intent to prefer one bona fide creditor over
another is not equivalent to intent to hinder, delay or defraud

creditors. MIler, 39 F.3d at 307; 6 Collier on Bankruptcy, §
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727.02[3][c](15th ed. rev. 2000).

In determning if wongful intent existed at the tinme of
the transfer, courts examne the totality of circunstances
surroundi ng a transaction. Therefore, in addition to the evidence
of actions taken by a debtor which are purported by a plaintiff to
be indicia of intent to defraud, hinder or delay, the court may
al so consider the inplications of the absence of certain badges of
fraud or badges of intent to hinder or delay in the circunstances
surroundi ng the transfer and/or evidence of a legitimte purpose
for the transfer. See Rosen, 996 F.2d at 1532 (the rel evant intent
is the intent acconpanying the act, as the act may be unacconpani ed
by a wongful intent); Cohen, 142 B.R at 728 (court consi dered the
absence of significant badges of fraud). |ndeed, the absence of
several very significant badges of wongful intent may disprove
actual intent to hinder, delay or defraud. Cohen, 142 B.R at 729.
(court considered the fact that the chronol ogy did not establish
the pendency or threat of suit by creditors or add to the
|'i kel i hood of an i nproper notivation for the transfer.) The court
may al so consider the debtor’s state of mnd when determning if
the requisite intent exists. The trier of fact nust determ ne why
t he debtor took such action as “[a]n individual’s intent does not
exi st in avacuum in the context of 8727(a) the relevant intent is

t he notivation acconpanying certain physical action.” Rosen, 996

F.2d at 1533. Evidence of sone other convincing expl anati on ot her
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than an intent to hinder, delay or defraud nmay supercede the
inplications initially presented by the presence certain badges of

fraud. See Wodfield, 978 F.2d at 518.

The Transfer of the Note Does Not Support a Denial of Discharge:

Plaintiff asserts that Debtor should be denied a
di scharge under 8727(a)(2)(A) because wthin one year of
bankruptcy, Debtor transferred a val uabl e property right to receive
$54, 000. 00 i n paynments from Savage under the Note for a di scounted
| unp- sum paynent of $35, 000. 00 pursuant to a buy-out agreenent with
the intent to hinder or delay Plaintiff fromcollecting his 1994
Judgnment agai nst Debtor. (See Doc.16 at 3,4,6.) However, | find
that Plaintiff has failed to prove that the Note was the property
of the Debtor and therefore, the pre-paynent of the Note cannot
serve as a basis of a 8727(a)(2)(A) notion.

Wiile the evidence clearly shows that the Note was
property of Lem ee, not Debtor, Plaintiff has asserted that the
property of Lemlee is in reality the property of Debtor under a
theory of alter ego. Ofering no citation to Del aware case | aw on
the issue'?, Plaintiff alleges that Debtor treated Lenl ee as her
alter ego. (Tr. 2/28/01 at 4.) In support of this allegation,

Plaintiff asserts that Debtor’s depositing of one of the corporate

12 In his reply brief, Plaintiff states nmerely that “As regards
pi ercing the corporate veil, the evidence is replete that Ms.
Berni er used the corporate shell as her alter ego.” (Doc. 18
at 1.)
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checks into her personal account was evi dence that Debtor used the
corporate shell as her alter ego. (Doc 18 at 1.) Although not
specifically tied to an allegation of alter ego, Plaintiff also
all eges in his opening brief that subsequent to signing the Note,
Debtor allowed the corporation to |lose its good standi ng, closed
its bank accounts and received all paynents under the Note
individually. (Doc 16 at 3.)

It is Plaintiff’s duty to nake his case. This Court is
not required to conduct Plaintiff’s legal research for him o
Plaintiff’s assertions nmade in support of his alter-ego theory,
Plaintiff has only offered evidence suggesting that one $5, 000. 00
check may have been made to the Debtor directly rather than to
Lemlee. This is not sufficient to support a finding that Debtor
treated Lem ee as her alter ego. Nor has Plaintiff offered bank
records, cancel |l ed checks or testinony to indicate that Debtor took
all paynents under the Note individually.

Plaintiff has also failed to denonstrate that there is
any other basis for finding that Lenlee was non-existent.
Generally, a corporation is an entity distinct from its
sharehol ders even if its stock is wholly owned by one person.

Scott-Douglas Corp. v. Geyhound Corp., 304 A 2d 309, 314 (Del

Super. C. 1973) Plaintiff has pointed to no |law or court order
that term nated Lenl ee’ s exi stence or required its dissol ution such

that any property it held would be considered to have been



18
distributed to its sole sharehol der, Debtor. The sale of the two
bars did not nmandate Lenl ee’s dissolution under Del aware |aw nor
has Plaintiff provided any evidence that Lemee s charter was
r evoked. Even if there was a dissolution of any kind, the
corporation continues to exist by statute for three years to wnd
up its affairs, distribute assets to shareholders, and answer
suits. 8 Del. C._ 8278 (West 2002).

The Court need not delve too deeply into the alter ego
theory or I|apse theory, since Plaintiff has also failed to
denonstrate by a preponderance of the evidence that the buyout of
the Note was made with the actual intent to hinder, delay or
defraud creditors. The evidence admitted at trial provides a
convi nci ng explanation for the buy-out that overcones any hint of
suspicion raised by the discounted buy-out of the Note. G ven
Debtor’s financial position, her health, her inability to work due
to her disability, the threatened foreclosure on her hone, the
previous discharge of the Harris note in bankruptcy, Savage’s
difficulty in making the bi-annual paynents and her |ack of other
i ncone sources, a 10.8% di scount on the principal anount of the
Note is not an indicia of fraud. Plaintiff has not proven that he
had any claimto the Note or its proceeds, so it is difficult to
see how Debtor was attenpting to hinder or delay the collection of
Plaintiff’s 1994 Judgnent through the buy-out. Indeed, Plaintiff

has not denonstrated to this Court that the garnishnent was an
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effective attenpt at collection against the Note. 3
Additionally, Plaintiff has not proven that Debtor had
any i nproper notivation to sell the Note at a discount. Plaintiff
did not denonstrate that Debtor was aware of the 1994 Judgnent or
the garnishnent. The timng of the Buy-out Agreenent, nore than
four years after the 1994 Judgnent, at |east three nonths after the
purported service of the garnishnent and four nonths prior to
Debt or’ s bankruptcy petition is not indicative of a debtor who is
trying to hinder or delay her creditors’ efforts at collection. See
Wjtala, 113 B.R at 337 (extrinsic evidence of intent to hinder or
del ay where transfer of property nade four days after debtor was
served with wit of attachnment and bankruptcy filed five days after

transfer); Ponerantz v. Ponmerantz, (In re Ponerantz), 215 B. R

13 The garni shnrent named Ronald D. Savage, Inc. as garni shee by
serving Ronald D. Savage. (Pl. Ex 4 at 2.) This nade the
garni shment effective as to the garnishee, Ronald D. Savage,
Inc., not the individual Ronald D. Savage. (Pl. Ex. 4 at 2.)
It is not clear to this Court whether a paynent by Savage,
Inc. on the behal f of Savage i ndividually would be a violation
of the garnishnent. The garni shee was instructed to pay “al
noney, goods, credit and effects, stocks, bonds, personal
property, belonging to or payable to Margaretta Bernier” to
the Plaintiff’'s attorney. (Pl. Ex. 4.) However, the paynents

under the Note were payable to Lemee, Inc. At trial,
Plaintiff’s counsel clained that the Note was property of
Debt or under a theory of alter ego. However, in order for

this garnishnent to be an effective collection effort,
Plaintiff should have first obtai ned a determ nati on regardi ng
alter ego at the state court |evel when the garni shnment was
i ssued based on the 1994 Judgnent agai nst Margaretta Bernier.
Plaintiff entered no evidence of any state court hol di ng that
Lem ee was the alter ego of Debtor such that a garni shnent of
Debtor’s property was al so a garni shment of Lenl ee’ s property.
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261, 262-64 (Bankr. S.D. Fla. 1997) (extrinsic evidence of w ongful
intent where twenty days after summary judgnment was entered but
before the nonetary judgnent was entered, debtor wired noney to
which plaintiff had a claimfrom New York where debtor resided to
Florida and then used funds to purchase an exenpt honestead).
SSimlarly, Plaintiff has offered no proof that the Note
was placed in Lemee to protect it from his 1994 Judgnent. See
Kai ser, 722 F.2d at 1583 (shifting of assets by debtor to a
corporation wholly owned and controlled by him was extrinsic
evidence of wongful intent); Wodfield, 978 F.2d at 518-19
(debtor’s creation of corporation and subsequent transfer of assets
to corporation in anticipation of bankruptcy was extrinsic evidence
of wongful intent). Rather, Debtor sold an asset of Lenlee and
brought the proceeds into her personal possession through a
|'i qui dating dividend. By taking the proceeds of the Note out of
Leml ee, and depositing the proceeds in her checking account,
Debt or made her primary asset, the value of her stake in Lenl ee,
nore avail able to Debtor’s personal creditors, not | ess avail abl e.
That is sinply not an action designed to hinder, delay or defraud
Debtor’s creditors. Had Plaintiff been vigilant, he could have
taken action to attach Debtor’s personal account or pursued an
action agai nst the purported garni shee, Savage, |nc.
Therefore, based on the foregoing, the Court hol ds that

Plaintiff is not entitled to relief under 8727(a)(2)(A) based on
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t he di scounted buy-out of the Note.?!

Debtor’s Use of the Proceeds Does Not Support Denial Of Discharge:

Debtor clearly brought the $35, 000. 00 under her personal
control by some neans and used those funds for her personal needs.
Therefore, the Court wll consider those funds to have been
property of Debtor. However, Plaintiff has not proven that
Debtor’s use of those proceeds denonstrated an actual intent to
hi nder, delay or defraud Debtor’s creditors as required by
8727(a)(2)(A). Plaintiff has asserted that Debtor’s distribution
of the proceeds were made (1) to her nortgage conpani es to enhance
her position with regard to exenpt property; (2) to herself in the
formof cash so that she could abscond with or secret the cash from
her creditors; and (3) to bring certain bills due and pay themin
advance. (Doc. 16 at 3,6.) The Plaintiff has not proven that cash
distributions were made to Debtor. Wth regard to the nortgage
paynments and t he paynment of Debtor’s bills, the Court finds that an
actual intent to hinder, delay or defraud cannot be di scerned from
the totality of circunstances surroundi ng those transfers.

Based on the hearing record, the transfers at issue

14 The finding that the Note was not property of the Debtor noots
many of Plaintiff’s alleged badges of fraud. Debtor was not
required to di scl ose the buyout, nor did she transfer property
of the Debtor when the Note was paid off. Debt or al so
properly disclosed the payout of the proceeds as incone from
Lem ee, since the Note had been held by Lem ee. (See Doc. 16
at 6.)
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include: (1) a paynent of $2,000.00 to Daniel Canmac, a friend
whi ch was nmade prior to the preference period to repay noney that
he | oaned Debtor to prevent foreclosure on her residence; (2)
paynent of “past due” nortgage paynents for Debtor’s residence to
prevent a threatened foreclosure; (3)one nonth advance paynent of
nortgages on Debtor’s residence; (4) paynent of |ight, phone and
cable bills “far” in advance; and (5) repairs to Debtor’s
resi dence. Plaintiff offered no proof on the anmounts of these
di sbursenments at trial, nor did he offer proof of additional
di sbursenments or proof of the alleged $13,000.00 in cash
wi t hdrawal s which he clains in post-trial briefing were secreted by
Debtor fromthe creditors of her estate. The Court therefore | acks
any reference as to Debtor’s normal expenses or the size of the
transfers to determine the significance of these paynents.
Plaintiff attached a check register to his opening brief (Doc 16,
Appendi x 4.) which he asserts details the disbursenents nade by
Debtor. However, as this evidence was not presented at the trial
where its veracity could be challenged or its neaning discerned,
t he Court cannot now consider it. (Tr. 2/28/01 The Court at 55-56);

In re Aughenbaugh, 125 F.2d 887,889 (3d. Cir. 1942) (A party to

litigation is entitled to have the evidence relied upon by his
opponent presented at the hearing of his case so that he may have
an opportunity for cross- exam nation and rebuttal.) Finally, in

the Court’s view, even if admtted, the check register standing
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al one sinply does not denonstrate an attenpt by Debtor to secret
her assets or convert all her assets to exenpt property as all eged
by Plaintiff.

The only purported indicia of fraud left to Plaintiff is
Debt or’ s paynent to nortgagees for her residence. Even if evidence
had been admtted as to the amount of the nortgage paynents, the
back nortgage paynents to stave off foreclosure on Debtor’s
resi dence and the one nonth pre-paynent of those nortgages sinply
are not evidence of actual intent to hinder delay or defraud
creditors. The traditional doctrine on the conversion of non-
exenpt assets to exenpt assets is that such conversion, even on the
eve of bankruptcy and even when the transfer |eaves the debtor
insolvent, is not in itself support for finding actual intent to
hi nder, delay or defraud. See 2 David G Epstein et al.,

Bankruptcy, 88-32 at 574-75 (West 1992); accord Bower, 916 F. 2d at

1059. The debtor is entitled to nake legitimate, full use of the
exenptions to which she is entitled by lawand is free to engage in
a certain anmount of bankruptcy exenption planning. 2 Epstein,
supra, 88-32 at 575. However, a debtor is not allowed to convert
assets for fraudul ent purposes. Id. A conversion is fraudulent if
extrinsic evidence, beyond the conversion itself, establishes that
the debtor acted with intent to hinder, delay or defraud her

creditors. 1d.; See also Bower, 916 F.2d at 1060 (“...while sone

pre- bankruptcy planning i s appropriate, the whol e sal e expendi ture
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of non-exenpt assets on the eve of bankruptcy, including conversion
to exenpt assets (especially where there are liberal state |aw
exenptions), may not be.”).

The two cases cited by Plaintiff in support of his
contention that the conversion of non-exenpt to exenpt assets i s an
i ndica of fraud both concur with the doctrine just described. See

Lanbrakis v. Segal (In re Segal), 227 B.R 191, 195 (Bankr. S.D

Fla. 1998) (“The mere conversion of nonexenpt property to exenpt
property is not considered to be fraudulent as to creditors; there
nmust be sone extrinsic evidence of fraudulent intent.”) ; Ponerantz

v. Ponerantz (In re Ponerantz), 215 B.R 261, 264 (Bankr. S.D

Fla. 1997)("As a general matter the transfer of non-exenpt into
exenpt assets is allowable. However the conversion my be
considered fraudulent if the other extrinsic evidence of fraud is
evident.”). In both of these cases the debtor converted a non-
exenpt asset into an exenpt asset through the purchase of a new
honme. This fact standi ng al one was not sufficient for either court

to deny di schar ge. See Ponerantz, 215 B.R 261 ; Segal, 227 B.R

15 On petition for rehearing, the court added: *“OF course,
conversi on of non-exenpt assets into exenpt assets may be
rel evant where ot her evidence proves actual intent to defraud
creditors. [...] Critically the factfinder in today' s case
found no such fraudulent intent.” NCNB Texas Nat’'l Bank v.
Bowyer, (In re Bower), 932 F. 2d 1100, 1102(5th Cr. 1991) reh’g
and reh’g en banc denied (5th Cir. 1991).
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191.1® The courts in these cases found extrinsic evidence of intent
to hinder, delay or defraud in the facts surrounding the
conversions. This extrinsic evidence included the conversion of an
asset which was tied to the claim of a specific creditor, the
timng of the conversion in relation to a judgnent, the fact that
all of debtor’s noney went into the exenpt asset, failure to
adequately explain a sudden nove in |ocation, especially to a
jurisdiction with 100% honestead exenption, a pattern of sharp
dealing with the conplaining creditor designed to prevent themfrom
collecting their debt, and failing to disclose the transfer of an
asset to which the creditor had a claimor upon which a creditor
relied in extending credit. See id.

The case at hand is strikingly dissimlar. The only
indicia of fraud alleged by Plaintiff related to the nortgage

paynments is that the paynents converted a non-exenpt asset into an

16 Plaintiff has al so offered Segal for the proposition that the
transfer of a note at a discount and the conversion of the
proceeds into an exenpt asset is proof of fraudulent intent
and asserts that the case is directly on point with the facts
of the present case. (Doc. 16 at 7, Doc. 18 at 1) | di sagree.
First, inthe case of Segal, the note i n question was property
of the debtors. That is not the case here. Second, in Sega
t he conpl aining creditor had relied on the debtors’ assertions
that the note would be available to satisfy their paynent of
an obligation due to the creditor and as a result of such
reliance, the creditor had released a security interest.
Debtors then sold the note at a discount, never inforned the
creditor and then purchased an exenpt honestead with the
pr oceeds. In this case, Debtor never induced Plaintiff to
rely on the Note and Debtor was unaware that Plaintiff was
relying on the Note to satisfy his judgnent.
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exenpt asset. This standing alone is not sufficient for this Court
to deny Debt or her di scharge. None of the circunstances that could
provi de extrinsic evidence of fraudulent intent identified by the

Ponerantz or Segal courts are present in this case. Debtor already

owned her hone. Maki ng nortgage paynents was not out of the
ordinary course for Debtor. Nor was paying the nortgage ahead.
Ponerantz, 215 B.R at 263-64 (finding that even unw se or
extravagant spendi ng was not evi dence of intent to hinder, delay or
defraud creditors when such spending habits were not inconsistent
with prior behavior); Tr. 2/28/02 Bernier at 33 (testifying that
she woul d nornmal | y pay the nortgages ahead when Savage made t he bi -
annual paynments of $12,000.00 since she would not receive nore
noney for six nonths). The timng of the paynents of the back
nort gage due and one nonth ahead bear no relation to the entry of
the 1994 Judgnent, the service of the garnishnent or Debtor’s
Chapter 7 petition and Plaintiff has failed to denonstrate that
Debt or had know edge of either the 1994 Judgnent or the garni shrment
at the tinme of the nortgage paynents. Plaintiff has not
denonstrated that he had any legitimate claimto the proceeds of
the Note. Finally, the nere intent to prefer one bona fide
creditor, the nortgage hol ders on Debtor’s residence, over another
creditor is not an indicia of an intent to hinder or delay
Plaintiff’s collection effort especially when there is no evidence

t hat Debtor was aware of the 1994 Judgnent or Plaintiff’s attenpts
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at collection. Mller,39 F.3d at 307.

The Court also finds that the threatened foreclosure on
Debtor’s hone is a circunstance that provides a legitimate notive
for Debtor’s nortgage paynents. Debtor was certainly not required
to beconme honeless so that Plaintiff who failed to pursue his
judgnment for nore than four years and who failed to pursue his
rights against the purported garnishee could have yet another
chance and yet nore tine to attenpt to collect his 1994 Judgnent.
Nor was Debtor required to go without electricity or reliable
transportation or living necessities or to forgo paying any
exi sting, bona fide creditor in order to give Plaintiff such an
opportunity. Plaintiff’s failure to collect on the 1994 Judgnent
seens to be based solely on Plaintiff’s inactions, rather than
Debtor’ s actions. Since Plaintiff has failed to carry his burden
of proof, the Court concludes that Debtor did not act with actual
intent to hinder, delay or defraud her creditors and Plaintiff’'s
obj ection to discharge nust be di sm ssed.

CONCLUSION
For the forgoing reasons, the Court finds that Plaintiff

has not met his burden of proof under 11 U S.C 8727(a)(2)(A).

Therefore, Plaintiffs objection to Debtor’s discharge is denied.
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