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OPI NI O\t

Before the Court is a notion to dismss (the “Mtion”)
[ Docket No. 6] brought by McMahan Securities Co., L.P
(“McMahan” or “Defendant”) seeking dism ssal of the First
Amrended Conpl aint (the “Conplaint”) [Docket No. 10] filed by
Charys Liquidating Trust and C&B Liquidating Trust (together,
the “Trusts” or “Plaintiffs”). The Conplaint asserts three
counts. Counts | and Il seek avoidance of transferred nonies on
constructive fraudul ent transfer theories pursuant to sections
548(a) (1) (B) and 544 of the Bankruptcy Code. Count |1l seeks
recovery of any avoidable transfers pursuant to section 550 of
t he Bankruptcy Code. By the Mtion, Defendant seeks dism ssal
of the Conplaint for failure to state a cl ai mupon which relief
can be granted. For the follow ng reasons, the Court will deny
t he Moti on.

| . BACKGROUND

On or about Cctober 11, 2006, Charys Hol di ng Conpany, Inc.
(“Charys”) entered into an agreenment with McMahan (the
“Engagenent Letter”) whereby McMahan agreed to serve as Charys’s
“excl usive financial advisor and placenent agent” in connection

with a private placenment by Charys of up to $150 million in

! “The court is not required to state findings or conclusions

when ruling on a notion under Rule 12 . . .” Fed. R Bankr. P
7052(a)(3). Accordingly, the Court herein makes no findi ngs of
fact and conclusions of |aw pursuant to Rule 7052 of the Federal
Rul es of Bankruptcy Procedure.



senior convertible notes (the “Notes”). (Conpl. § 10). The
Engagenent Letter al so provided McMahan the option, which
McMahan subsequently exercised, to place an additional fifteen
percent (15% of the anmount of the offering. (ld. at § 11).
Charys later entered into an indenture agreenent with the Bank
of New York Mellon Trust Conpany, N. A, as trustee, and then

i ssued $201, 250, 000 of Notes (the “McMahan Financing”). (ld. at
1 13).

The Engagenent Letter provided that McMahan was to receive
a fee of four percent (49 of aggregate gross proceeds of a
pl acement up to $75 million and a fee of five percent (5% of
aggregate gross proceeds in excess of $75 mllion. (ld. at
12).

On or about February 16, 2007, McMahan wi t hheld $9, 957, 000
mllion fromCharys’s portion of the initial proceeds of $175
mllion fromthe first Notes issuance. On or about March 8,
2007, McMahan withheld an additional $1,434,635.42 from Charys’s
portion of the additional proceeds of $26,250,000 fromthe
second Notes issuance. MMahan received paynents totaling
$11, 391, 635.42 (the “Transfers”) on account of the MMhan
Financing. (1d. at 1 14-15).

The Conpl aint alleges that pursuant to the terns of the
Engagenent Letter, McMahan's fees should have total ed not nore

t han $9,312,500. (ld. at § 17). MMhan's fees allegedly



exceeded the anounts provided for in the Engagenent Letter by
$2,079,135.42. (1d. at § 17). |In addition, Plaintiffs allege
that McMahan’s fees exceeded the prevailing market rate for
conpar abl e i nvestment banking services. (ld. at f 16).
Plaintiffs further allege that McMahan failed to obtain
favorabl e terms on the Notes, failed to conduct proper due
diligence in connection with the Notes issuance, and encouraged
Charys to take on nore debt than was justified by Charys’s
financial position. (ld. at 1 16, 18). On account of
McMahan' s al | egedly excessive fees and the facts all eged,
Plaintiffs conclude that Charys did not receive reasonably
equi val ent value for the Transfers. (1d.).

Plaintiffs allege that prior to the Transfers, in January
of 2007, Charys’s bal ance sheet reflected tangi ble net assets of
$74,667,392 and then-current liabilities of $97,749,969. (ld. at
1 21). Although Charys’s bal ance sheet also reflected
i ntangi bl e goodwi Il of over $208 nmillion, Plaintiffs allege that
this goodwi || was rendered val uel ess by goi ng-concern opi ni ons
i ssued by Charys’s independent outside accountants. (ld. at T
23).

Following the Transfers in April of 2007, Charys’s
financial position further deteriorated. As of April 30, 2007,
Charys reported tangi bl e net assets of $99, 143, 037 and t hen-

current liabilities of $203,856,454. (ld. at T 23). Charys



al so reported intangi ble goodwi Il of over $162 nillion, however,
this goodwi Il was again allegedly rendered val uel ess by goi ng-
concern opinions issued by Charys’s independent outside
accountants. (ld. at Y 23, 24). Plaintiffs further allege
that Charys’s tangi bl e assets were overval ued at all rel evant
times. (ld. at T 25).

Accordingly, Plaintiffs allege that Charys was insol vent
prior to the Transfers, follow ng the Transfers, and remai ned
i nsol vent through February 14, 2008 (the “Petition Date”), when
Charys, along with its affiliate Crochet & Borel Services, Inc.
(together, the “Debtors”) filed petitions for relief under
chapter 11 of title 11 of the United States Code. (ld. at § 28).

Over a year thereafter, on February 24, 2009, the Court
entered an Order (the “Confirmation Order”) [Docket No. 669]
confirmng the First Amended Joint Plan of Reorgani zation of
Debtors and Certain Nondebtor Affiliates under Chapter 11 of the
Bankr upt cy Code, Dated Decenber 8, 2008 (the “Plan”). Pursuant
to the Plan and Confirmation Order, the Trusts were created and
certain of the Debtor’s assets, including avoi dance causes of
action were transferred to the Trusts.

Thereafter, on February 12, 2010, the Trusts instituted
this adversary proceeding by filing the Conplaint. On April 8,
2010, McMvahan filed the Mdtion, seeking to dismss the

Complaint. The Trusts filed a response in opposition to the



Motion (the “Response”) [Docket No. 9], and an anended version
of the Conpl aint [Docket No. 10]. McMahan then filed a reply
(the “Reply”) [Docket No. 15]. MMhan al so requested that the
Court hear oral argunent on the Mtion [Docket No. 22], which
request the Court has declined [Docket No. 25]. This matter has
been fully briefed and is ripe for decision.

1. JURI SDI CTI ON

The Court has jurisdiction over this matter pursuant to 28
U S. C 88 1334 and 157. Venue is proper in this Court pursuant
to 28 U . S.C. 88 1408 and 1409. Consideration of the Mdtion
constitutes a core proceeding under 28 U S.C. §8 157(b)(2) (A and

(H.
I11. STANDARD OF REVI EW

Def endant seeks dism ssal of the Conplaint pursuant to
Federal Rule of G vil Procedure 12(b)(6), nade applicable by
Federal Rul e of Bankruptcy Procedure 7012, for “failure to state
a clai mupon which relief can be granted.” Fed. R Cv. P.
12(b)(6). A Rule 12(b)(6) notion tests the sufficiency of a

conplaint’s factual allegations. Bell Atl. Corp. v. Twonbly,

550 U. S. 544, 555 (2007); Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Gr. 1993). A court’s fundanental inquiry in the Rule
12(b)(6) context is “not whether a plaintiff will ultimtely
prevail but whether the claimant is entitled to offer evidence

to support the clains.” Scheuer v. Rhodes, 416 U. S. 232, 236




(1974), abrogated on other grounds by Harlow v. Fitzgerald, 457

U S. 800, 814-15 (1982).

To decide a notion to dismss, a court nust “accept al
wel | - pl eaded all egations in the conplaint as true, and view t hem
in the light nost favorable to the plaintiff.” Carino v.

Stefan, 376 F.3d 156, 159 (3d G r. 2004); Phillips v. County of

Al | egheny, 515 F. 3d 224, 231 (3d Cir. 2008). |In addition, al
reasonabl e inferences are drawn in favor of the plaintiff.
Kost, 1 F.3d at 183.

Fol l owi ng the Supreme Court’s recent rulings on Rule

12(b)(6) in Twonbly and Ashcroft v. Igbal, 129 S. C. 1937

(2009), the Third Crcuit recognized that reviewing a Rule

12(b)(6) notion requires a two-part analysis. Fower v. UPMC

Shadysi de, 578 F.3d 203, 210 (3d G r. 2009). First, a court
shoul d separate the factual and |egal elenents of a claim
accepting the facts and disregarding the |egal conclusions. |d.
at 210-11. Second, a court shoul d determ ne whether the

remai ning well-pled facts sufficiently show that the plaintiff
“has a plausible claimfor relief.” Id. at 211 (interna

guotations omtted). Put another way:

[S]tating . . . a claimrequires a conplaint
with enough factual matter (taken as true)
to suggest the required el enent. Thi s does

not inpose a probability requirement at the
pl eadi ng stage, but instead sinply calls for
enough facts to rai se a r easonabl e



expectation that di scovery wll reveal
evi dence of the necessary el enment.

Phillips, 515 F.3d at 234 (internal quotations omtted)
(citations omtted).

Federal Rule of G vil Procedure 8, applicable here pursuant
to Federal Rule of Bankruptcy Procedure 7008, requires that a
conplaint contain, “a short and plain statenent of the claim
showi ng that the pleader is entitled to relief,” to “give the
defendant fair notice of what the . . . claimis and the grounds
upon which it rests.” Twonbly, 550 U S. at 555 (quoting Conl ey
v. G bson, 355 U S 41, 47 (1957). These standards govern the

Mot i on. 2

2 Plaintiffs’ constructive fraudulent transfer clains are
governed by Rules 8 and 12(b)(6) and not the hei ghtened Rul e
9(b) pleading standard. China Resource Prods. (U S. A) Ltd. v.
Fayda Int’l, Inc., 788 F. Supp. 815, 819 (D. Del. 1992)
(“Despite the simlarity in the ternms ‘fraud’ and ‘fraudul ent
conveyance,’ the pleading requirenents for fraud are not
necessarily applicable to pleadings alleging a [constructive]
fraudul ent conveyance.”); Astropower Liquidating Trust v.
Xantrex Tech., Inc., (In re AstroPower Liquidating Trust), 335
B.R 309, 333 (Bankr. D. Del. 2005) ("[A] claimof constructive
fraud need not allege the common variety of deceit,

m srepresentation or fraud in the inducenent.”) (quoting d obal
Link Liquidating Trust v. Avantel, S.S. (In re dobal Link

Tel ecom Corp.), 327 B.R 711, 717-18 (Bankr. D. Del. 2005));
Contra OHC Liquidating Trust v. Nucor Corp. (In re GCakwood Hones

Corp.), 325 B.R 696, 698 (Bankr. D. Del. 2005) (“Rule 9(b)
applies to adversary proceedi ngs in bankruptcy which include a
claimfor relief under 88 544 or 548, whether it is based upon
actual or constructive fraud.”).



| V. PARTIES PGCSI TI ONS

A Def endant’ s Position

Def endant argues that the Conplaint should be dismssed
because it fails to sufficiently allege facts supporting
constructive fraudulent transfers. (Def.’s Br. 1). Defendant
argues that the Conplaint’s pleading deficiencies include a | ack
of facts regarding what services McMahan provided to which
Debt ors and how such services were not reasonably equival ent
value for the Transfers. (ld. at 2). Additionally absent,
argues Defendant, are facts regarding the Debtors’ insolvency.
(1d. at 2). Defendant also argues that the Conpl aint
acknow edges that the Transfers were nmade on account of an
antecedent debt, and therefore, the Transfers were for
reasonabl y equi val ent val ue and cannot be avoi ded as fraudul ent.
(ld. at 1). Defendant attenpts to draw a distinction between
avoi dance of the Transfers and avoi dance of Charys’s obligations
under the Engagenent Letter. (Def.’s Reply 6-7). Defendant
argues that because the Conplaint only seeks to avoid the
Transfers and not the Engagenent Letter, the Conplaint is
deficient. (1d.).

Def endant further maintains that Plaintiffs section 544(b)
claim which incorporates the laws of three states and two
uniformlaws, fails to provide fair notice of the applicable

state law. (Def.’s Br. 16).



Def endant al so contends that a forum selection clause in
t he Engagenent Letter is binding on the Trusts and that clains
related to the Engagenent Letter nust be brought in Connecticut.
(Def.’s Reply 4-5). Defendant argues that Plaintiffs have not
met their burden to show that enforcenment of the clause would be
unr easonabl e or unfair under the circunstances and that, in
fact, enforcenent would be reasonable. (Id. at 5).

Def endant finally argues that the C&B Liquidating Trust has
no interest in the assets of the estate of Debtor Charys,
i ncl udi ng avoi dance actions, and therefore, the C&B Liquidating
Trust has no right to prosecute the Conpl ai nt agai nst McMahan.
(Def.’s Reply 2-3). As a result, argues Defendant, the C&B
Liquidating Trust is not entitled to relief on account of the
Transfer. (1d.).
B. Plaintiffs’ Position

Plaintiffs argue that the Conplaint, as anmended, addresses
the all eged pl eadi ng deficiencies and adequately pl eads clains
for constructive fraudulent transfers. Plaintiffs contend that
t he anmended Conpl ai nt specifies the Transfers that were nmade,
t he debtor that made the Transfer (Charys), and Charys’s
i nsolvency (Pl.s’ Resp. 8-10). In addition, Plaintiffs argue
that they allege sufficient facts to show | ack of reasonably
equi val ent val ue under a totality of the circunstances anal ysis

because the Transfers were both above nmarket rates and the rates

10



agreed to in the Engagenent Letter. (l1d. at 4-5). Plaintiffs
argue that transfers of account of antecedent debt are not per
se transfers for reasonably equivalent value. (ld. at 3-5).

Plaintiffs further argue that forum sel ection clauses do
not apply to statutory fraudul ent transfer clains, because such
clainms constitute core proceedings that arise by operation of
statute rather than froma contract, and are asserted
derivatively on behalf creditors who were not parties to the
original contract. (1d. at 6-7).

Finally, Plaintiffs argue that the Conplaint clearly
provides fair notice of the applicable state | aw that
Plaintiffs’ section 544 clains alternatively arise under. (1d.
at 10-11). Accordingly, Plaintiffs request that the Court deny
t he Moti on.

V. DI SCUSSI ON

A The Forum Sel ecti on Cl ause Does Not Govern Plaintiffs’
Constructi ve Fraudul ent Transfer d ai nms

The Third Circuit has recogni zed that the law of the state
whose | aw governs the construction of a contract “generally
applies to the determ nati on whether to enforce a forum
sel ection clause unless “a significant conflict between sone
federal policy or interest in the use of state | aw exists.”

Diaz Contracting Inc. v. Nanco Contracting Corp., 817 F.2d 1047,

1050 (3d Cir. 1987), overruled on other grounds by Lauro Lines

11



v. Chasser, 490 U. S. 495 (1989) (internal quotations renoved).
It is undisputed that the Engagenent Letter specifies
Connecticut courts as the proper forumfor clainms arising under
t he Engagenent Letter.® Connecticut courts have adopted the
standards enunciated by the United States Suprene Court in MS

Bremen v. Zapata Of-Shore Co., 407 U.S. 1 (1972) to determ ne

the enforceability of forum selection clauses. See United

States Trust Co. v. Bohart, 495 A 2d 1034, 1039-40 (Conn. 1985).

In Brenen, the United States Supreme Court stated that “a

forum sel ection clause is prima facie valid and shoul d be

enforced unl ess enforcenent is shown by the resisting party to
be ‘unreasonabl e’ under the circumstances.” Bremen, 407 U S. at

10. As explained by the Brenen court, a forum sel ection clause

3 The forum selection <clause in the Engagenent Letter
provi des:
This agreenent shall be governed by and
construed in accordance with the |aws of the
State of Connecti cut appl i cabl e to
agreenents made and fully perforned therein,
wi t hout regard to conflicts of | aw

princi ples. The Conpany [Charys] irrevocably
submts to the exclusive jurisdiction of any
court of the State of Connecticut or the
United States District Court for t he
District of Connecticut for the purpose of
any suit, action or other proceeding arising
out of this Agreenent, or any of the
agreenents or transactions cont enpl at ed
hereby, which is brought by or against the
Conpany . :

Engagenent Letter, Y 11.

12



may be unreasonable if: i) it is the result of fraud or
overreaching; ii) serious inconvenience would result from
litigating in the selected forum or iii) enforcenent would
result in contravention of a strong public policy in the
selected forum Id. at 15-17.

Despite the general preference for enforcenent of forum
selection clauses, it is an open question whether forum
sel ection clauses are applicable in “core” bankruptcy
proceedi ngs. See Diaz, 817 F.2d at 1051 n.9 (noting that the
argunent that “Congress could not have intended to permt
contractual forum selection clauses to override the policy of
t he Bankruptcy Code to concentrate core bankruptcy proceedi ngs
in the bankruptcy court in order to effectuate the Congressional

pur pose of speedy rehabilitation of the debtor” was “not

forecl osed by our decision in Coastal Steel.”).

Fol 1l owi ng Di az, bankruptcy courts in this Grcuit have
recogni zed that forum sel ection clauses should not be enforced
in core matters, and specifically with regard to fraudul ent

transfer clainms. Astropower Liquidating Trust v. Xantrex Tech.

Inc., 335 B.R 309, 328 (Bankr. D. Del. 2005) (refusing to
enforce forum sel ection clause as to core fraudul ent transfer

clainms); Weeling-Pittsburgh Steel Corp. v. Blue Cross Bl ue

Shield of West Virginia, Inc., 108 B.R 82 (Bankr. WD. Pa.

1989); Ellwood City Iron & Wre Co. v. Flakt, Inc. Envt’l Sys.

13



Div., 59 B.R 53 (Bankr. WD. Pa. 1986). See also In re Iridium

Operating LLC, 285 B.R 822, 837 (S.D.N.Y. 2002) (“[A]lthough

there is a strong policy favoring the enforcenment of forum
selection clauses in this Grcuit, this policy is not so strong
as to mandate that forum sel ection clauses be adhered to where

the dispute is core.”); Inre N Parent, Inc., 221 B.R 609, 622

(Bankr. D. Mass. 1998) (“Retaining core proceedings in this

Court, in spite of a valid forum sel ection clause, pronotes the
wel | -defined policy goals of centralizing all bankruptcy matters
in a specialized forums to ensure the expeditious reorganization

of debtors.”). Contra Inre D.E. Frey Gp., Inc., 387 B.R 799,

804-06 (D. Col 0. 2008).

I n Astropower, the Del aware Bankruptcy Court refused to

apply a forum selection clause to fraudulent transfer clains and
accordingly, denied a notion to dismss for inproper venue.

Astropower, 335 B.R at 328. The Astropower court provided

three reasons for not applying the forumselection clause. I|d.
First, the court noted the fraudulent transfer clains arose
after the contract containing the forum sel ection clause ceased
to exist. [1d. Second, the court observed that the fraudul ent
transfer clains did not arise fromthe relevant contract, but
rather arose by operation of statute. |d. Third, the court

noted that fraudul ent transfer clainms are derivative, and that

the debtor’s creditors, who were not parties to the original

14



contract, were the real parties in interest. Id. The Astropower

court recogni zed that enforcement of forum selection clauses in
non-core matters, but not in core matters, appropriately

bal anced the parties’ freedomof contract rights. 1d. at 329.
Accordingly, the court enforced the forum selection clause with
respect to the non-core clains, but did not enforce the clause
with respect to the core fraudulent transfer clainms. I|d.

This Court is persuaded by the reasoni ng of Astropower.

Li ke the Astropower court, this Court is reviewng a conplaint

asserting causes of action that arise by operation of statute.

In both Diaz and Coastal Steel, the Third Crcuit determ ned the

applicability of forumselection clauses in the context of pre-
petition breach of contract clainms. The clainms arose fromthe
same docunment containing the forum sel ection clause and were
clearly non-core. Mreover, the Third Grcuit has explicitly

recogni zed that Coastal Steel |eft open the question of whether

the anal ysis would be different with respect to core matters.

Diaz, 817 F.2d at 1051 n.9.

Here, Plaintiffs’ clainms are core matters arising by
operation of statute and not froma pre-petition contract. The
viability of Plaintiffs’ clainms depends on factors other than
the terns of the Engagenent Letter and the parties conduct, such
as Charys’s financial condition at the tine of the Transfers.

In addition to the general bankruptcy policy of consolidating

15



issues related to a debtor’s estate, there are further policy
reasons supporting the litigation of statutory avoi dance actions
in the bankruptcy court. These reasons include the fact that
the actions arise irrespective of any contract between the
parties and that the real parties in interest are the debtor’s
creditors, who were not parties to the original contract. See
Astropower, 335 B.R at 328. As a result, Plaintiffs are not
bound by the forum selection clause and may litigate their
fraudul ent transfer clains in this Court.

B. The Conpl ai nt Adequately All eges Constructive Fraudul ent
Transfers

Bankr upt cy Code section 548(a)(1)(B) authorizes the
avoi dance of transfers of interests in the debtor’s property
occurring within two years prior to the petition date if the
debtor “received |l ess than a reasonably equival ent value in
exchange for such transfer or obligation; and (ii)(l) was
insol vent on the date that such transfer was made or such
obligation was incurred . . .” 11 U S.C 8§ 548(a)(1)(B)(i),
(i) ().

Section 544, in turn, authorizes avoi dance of transfers of
an interest of the debtor in property that are voi dable by an
unsecured creditor under applicable state law. 11 U S.C. §
544(b)(1). Here, Plaintiffs have alleged that the Transfers are

avoi dabl e under “applicable state |aw, including, but not

16



limted to, the Georgia Uniform Fraudul ent Transfer Act, Ga.
Code § 18-[2]-[7]0 et seq., the Del aware Fraudul ent Transfer
Act, 6 Del. C. § 1301 et seq., [and] the New York Fraudul ent
Conveyance Act, N Y. Debt. and Cred. Law. Art. 10 (8§ 270 et
seq.) . . . .”% (Conpl. ¥ 45). Plaintiffs have properly pled
various state laws in the alternative and put Defendant on
adequate notice of what clainms Plaintiffs are asserting.

Bot h Del aware and Georgi a have adopted the Uniform
Fraudul ent Transfer Act (“UFTA”’); whereas New York has adopted
t he Uni form Fraudul ent Conveyance Act (“UFCA’). As a general
matter both UFTA and UFCA, as adopted by these states, allow a
debtor’s creditors to recover property when it is transferred by

t he debtor w thout receiving reasonably equival ent value (or

4 Section 1305(a) of the Del aware Code and section 18-2-75
(a) of the Georgia Code state in pertinent part: “A transfer
made or obligation incurred by a debtor is fraudulent as to a
creditor whose claimarose before the transfer was nmade or the
obligation was incurred if the debtor nmade the transfer or
incurred the obligation without receiving a reasonably

equi val ent value in exchange for the transfer or obligation and
t he debtor was insolvent at that time or the debtor becane
insolvent as a result of the transfer or obligation.” 6 Del.
Code Ann. tit. 6, 8 1305(a) (2010); Georgia Code Ann. § 18-2-75
(2009).

Section 274 of New York’s Debtor & Creditor Law provides:
“Every conveyance nmade without fair consideration when a person
making it is engaged or is about to engage in a business
transaction for which the property remaining in his hands after
t he conveyance is an unreasonably small capital, is fraudul ent
as to creditors and as to other persons who becone creditors
during the continuance of such business or transaction w thout
regard to his actual intent.” N Y. Debt. & Cred. 8§ 274 (2010).

17



fair consideration) if the debtor is insolvent or becones
insolvent as a result of the transfer. The elenents of an
avoi dabl e transfer under UFTA or UFCA, as adopted by the

i ndi vidual states, do not substantially vary fromthe el enents
set forth in Bankruptcy Code section 548(a)(1)(B)

Thus, to survive a notion to dismss, Plaintiffs’
constructive fraudul ent transfer clains predicated on section
548 or 544 nust allege sufficient facts that plausibly show (i)
a transfer within the applicable tinme period; (iii) Charys’s
i nsolvency; and (iii) a lack of reasonably equival ent value (or
fair consideration).

Here, the Conplaint alleges that in connection with the
2007 Financi ng, McMahan withheld: (i) $9,957,000 on or about
February 16, 2007; and (ii) $1,434,635.42 on or about Mrch 8,
2007. (Conpl. ¥ 15). These w thhol dings were made within the
two years preceding the Petition Date. There is no dispute that
the Transfers were nade within the applicable tine period.

The Conpl aint also sufficiently alleges that the Transfers
were made while Charys was insolvent. The Conplaint states that
as of January 31, 2007 “Charys reported . . . a working capital
deficit of $38 million.” (Conmpl. § 20). In addition, at that
time, Charys’'s consolidated bal ance sheet reflected intangible
goodwi I | of $208, 646, 779 and tangi bl e net assets of $74, 667, 392.

(1d. at § 21). Charys’s then-current liabilities were

18



$97,749,969. (1d.). The Conplaint asserts that by April of
2007, Charys’s bal ance sheet reflected intangi ble goodw || of
$162, 787, 431, tangi ble net assets of $99, 143, 037, and then-
current liabilities of $203,856,454. (ld. at § 23). The
Conpl aint further alleges that due to goi ng-concern opi nions
i ssued by independent accountants in 2006 and 2007, Charys’s
goodwi I | was rendered valueless. (ld. at § 24). |In addition,
the Conpl aint alleges that “Charys’s tangi bl e net assets were
al so overvalued at the tinme of the [T]ransfer[s] . . . .7 (ld.
at 9§ 25).

Assum ng the truth of the above facts, as the Court nust on
a notion to dismss, Plaintiffs have adequately all eged that the
Transfers were made within the statutory period and at a tine

when Charys was insolvent. See Joseph v. Frank (In re Trol

Commt’ ns, LLC), 385 B.R 110, 123-24 (Bankr. D. Del. 2008)

(partially denying notion to dismss and finding insolvency
adequately pled where conplaint alleged facts show ng that
debtors’ liabilities exceeded their assets as of a year prior to
bankruptcy filing and continuing through the petition date and
wher e goi ng concern opinion rendered debtors’ goodw ||
val uel ess).

The Conpl ai nt nust al so, however, adequately allege a |ack
of reasonably equivalent value. On this elenent, the Conpl ai nt

avers that “McMahan’s fees were excessive conpared to conparabl e

19



fees charged by investnent banks for simlar placenents” and
that “McMahan' s fees execeeded the fees permtted under the
terms of the Engagenent Letter.” (Conpl. 1Y 32-33). Plaintiffs
al so appear to insinuate that McMahan’s work was substandard by
al l eging that McMahan perfornmed insufficient due diligence and
was unable to obtain favorable terns on the Notes. (See id. at
19 16, 18). Accordingly, Plaintiffs allege that “Charys
received | ess than a reasonably equival ent value in exchange for
the Transfers to McMahan.” (1d. at T 30).

The term “reasonably equival ent value” is not defined in
t he Bankruptcy Code, however, the Third G rcuit has noted that
“a party receives reasonably equivalent value for what it gives

up if it gets ‘roughly the value it gave.”” VFB LLC v. Canpbel

Soup Co., 482 F.3d 624, 631 (3d Cir. 2007). To determ ne
reasonably equi val ent value, the Third Crcuit requires a
“totality of the circunstances” analysis, taking into account
“the good faith of the parties, the difference between the
anount paid and the market value, and whether the transaction

was at arnms length.” Peltz v. Hatten, 279 B.R 710, 736 (D

Del . 2002) (quoting Mellon Bank, N.A v. Oficial Comm of

Unsecured Creditors of RML., Inc. (Inre RML., Inc.), 92

F.3d 139, 148-49 (3d GCr. 1996). This analysis is inherently

fact driven. See Peltz, 279 B.R at 736.
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Plaintiffs here have alleged that the Transfers to McMahan
were in excess of the prevailing market and applicabl e contract
rates. Plaintiffs allege that McMahan received a total of
$11, 391, 635. 42, which exceeded the fees allowed in the
Engagerment Letter by $2,079,135.42. (Conpl. ¥ 17).° Plaintiffs
al so allege that the fees “exceeded the prevailing rate for
conpar abl e i nvest ment banking services.” (ld. at f 16). These
all egations go to show ng a gap between narket rates and the
anount s pai d.

In reply, Defendant argues that In re APF Co., 308 B.R 183

(Bankr. D. Del. 2004) conpels the determ nation that paynents
made pursuant to the ternms of a nmutually agreed-to contract are
transfers for reasonably equival ent value per se. (Def.’s Reply
6). Defendant states that in APF, “the court noted that ‘the
value transferred to [d] efendants represented by the [p]aynents
was precisely equal to the value received by [the debtor]

represented by a dollar for dollar credit on the [n]ote

> Def endant argues that, even though the Engagenent Letter

was not attached to the Conplaint, it was relied upon therein
and the Court nmay consider the Engagenent Letter under the
“integral exception” w thout converting the Mtion into one for
summary judgnent. Plaintiffs do not appear to di sagree and have
not di sputed the authenticity of the Engagenent Letter attached
as an exhibit to Defendant’s brief in support of the Mtion.

The Court agrees with Defendant that several of the Conplaint’s
all egations rely on the Engagenent Letter and the Court may
consi der the Engagenent Letter w thout converting the Mtion.
Wner Famly Trust v. Queen, 503 F.3d 319, 328 (3d G r. 2007).
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obligations. As a matter of law, the [c]ourt nust conclude from
the facts of the [c]onplaint that [d]ebtor received reasonably
equi val ent val ue on account of the [p]aynents.’” (Id., quoting

In re APF Co., 308 B.R at 186). Although the APF court

ultimately determ ned that a | ack of reasonably equival ent val ue
had not been adequately all eged, the above quote is the court’s
statenent of the defendant’s position, not the “reasoning” of
the court, as indicated by Defendant in its brief. However,
even if the APF court had stated the foregoing as its hol ding,
which it did not, APF is easily distinguishable because the
transfers there were on account of a prom ssory note. APF, 308
B.R at 187. Here, McMahan did not |end Charys noney and the
Transfers were not in satisfaction of a prom ssory note.
Rat her, the Transfers here were on account of a pre-petition
contract and were allegedly over the anmpbunts allowed in the
contract.

In sum reasonably equivalent value is a fact intensive
determ nation that typically requires testing through the
di scovery process. Based on the totality of the circunstances
as alleged in the Conplaint, the Court could infer that Charys
did not receive services comensurate with the $11,391,635.42 in
Transfers. The Mdtion will be denied with respect to Counts |

and 11.
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C. The Conpl ai nt Adequately States a Claimfor Recovery of
Avoi ded Transfers

Count 111 of the Conplaint seeks to recover the Transfers

pur suant Bankruptcy Code section 550(a), that states:

[e] xcept as otherwise provided in this

section, to the extent that a transfer is

avoi ded under section 544, . . . [or] 548

of this title, the trustee nmy recover,

for the benefit of the estate, the property

transferred . . . from - (1) the initial

transferee of such transfer of the entity

for whose benefit such transfer was nade; or

(2) any imediate or nediate transferee of

such initial transferee.
11 U.S.C. §8 550(a). The Conplaint alleges that that “[o]n or
about February 16, 2007, MMahan wi thheld $9, 957,000 from
Charys’s portion of a $175, 000,000 in proceeds of from[sic] the
initial issuance of the senior convertible notes. On or about
March 8, 2007, McMahan withheld $1,434,635.42 in fees from
Charys’s portion of an additional $26,250,000 in proceeds froma
second issuance of the senior convertible notes.” (Conpl. § 15).
The Conpl ai nt attaches docunentation of the w thhol dings. (See
Compl. Ex. A). The Conplaint contains sufficient facts from
whi ch the Court could infer that McMahan was the initial
transferee of transfers that are avoi dabl e pursuant to section

544 or 548 of the Bankruptcy Code. As expl ai ned above, the

Court wll deny the Motion with respect to Plaintiffs’ clains
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under sections 544 and 548 and will |ikew se deny the Mbtion

with respect to Plaintiffs’ section 550 claim?®

VI . CONCLUSI ON

The Court will deny the Mdtion. An appropriate O der

fol | ows.

By the Court,

. f ]
TATEAL~EQ§;¥bX;J%AL“4??ﬁi:L“
AR,

Dat ed: August 27, 2010 Brendan Li nehan Shannon

Uni ted States Bankruptcy Judge
6 To the extent that the Mdtion contained other grounds for

di smi ssal, the Court has considered and rejects such argunents.
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IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: )
) Case No. 08-10289 (BLS)
CHARYS HOLDI NG COMPANY, I NC. and )
CROCHET & BOREL SERVI CES, | NC., ) Chapter 11
)
) Jointly Adm nistered
Debt or s. )
)
CHARYS LI QUI DATI NG TRUST and )
C&B LI QUI DATI NG TRUST, ) Adv. Pro. No. 10-50213 (BLS)
)
Plaintiffs, )
v. )
)
MCVMAHAN SECURI TIES CO., L.P., )
)
Def endant . )
) Re: Docket No. 6
ORDER

Upon consi deration of the notion to dismss (the “Mtion”)
[ Docket No. 6] filed by defendant McMahan Securities Co., L.P.
plaintiffs’ response to the Mdtion [Docket No. 9]; and
defendant’s reply thereto [Docket No. 15]; and for the reasons
set forth in the acconpanying Opinion, it is hereby

ORDERED, that the Modtion is DEN ED

1
ywm/fl

Dat ed: August 27, 2010

W | m ngton, Del awnare Brendan Li nehan Shannon
Uni ted States Bankruptcy Judge




