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WALSH, J.

Bef ore t he Cour t are def endant Porter - Cabl e
Corporation’s (“Porter-Cable”) notion (Doc. # 6) to dism ss the
conplaint (the “Dismssal Mtion”) and plaintiff Hechinger
Li qui dation Trust’s (“Hechinger”) notion (Doc. # 19) for |eave
to enlarge tinme to serve a summons and conmplaint (the
“Enl argenent Motion”). For the reasons set forth below the
Di smissal Modtion will be denied and the Enlargement Motion wll
be granted, subject to Hechi nger effecting proper service within
20 days.

BACKGROUND

Hechi nger filed a voluntary Chapter 11 petitioninthis
Court on June 11, 1999. On June 5, 2001 Hechinger filed its
conpl ai nt against Porter-Cable seeking the avoidance and
recovery of allegedly preferential transfers pursuant to 88 547
and 550 of the Bankruptcy Code.? A summpns was issued on June
27, 2001 but was never served. On August 14, 2001 Hechi nger
filed its First Amended Conplaint (the “Anended Conplaint”).

In its Chapter case, on Septenber 26, 2001 Hechinger
filed an Energency Motion Pursuant to Bankruptcy Rule 9006(b)

for Enlargenment of Tinme to Conplete Service Process in Avoi dance

The Bankruptcy Code, 11 U. S.C. 88 1101 et seq., is
herei nafter referred to as “§  .”
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Actions.® The energency notion was granted on October 4, 2001,
one day prior to the expiration of the 120-day service period of

Rule 4(m of the Federal Rules of Civil Procedure (the *Federal

Rul es”). The service period was extended by an additional 70
days.* Thus, the service period did not expire until Decenber
12, 2001.

A summons was issued with respect to the Anended
Conpl ai nt on Novenber 2, 2001. On Decenber 10, 2001 that
summons and a copy of the Anended Conplaint were sent by both
regular and certified mail, return receipt requested, to “John
H. Garlock, President, Porter-Cable Corporation, 70 Stonehenge
Drive, Jackson, Tennessee, 38305.~ The certified letter was
signed for by Susan Garl ock on January 5, 2002. Porter-Cable’'s
Di smi ssal Motion was filed on February 25, 2002.

DI SCUSSI ON

|. The Dism ssal Mdtion

Porter-Cabl e seeks di sm ssal of the Anended Conpl ai nt
based on its assertion that Hechinger failed to effectuate

proper service in accordance wth Bankruptcy Rule 7004.

3n connection with its Chapter case, Hechinger filed
al nost 1800 preference actions.

“Rul e 4 of the Federal Rules of Civil Procedure is made
applicable to adversary proceedi ngs pursuant to Rule 7004 of
t he Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rul es”).
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Bankruptcy Rul e 7004(b)(3) provides as follows for service upon
a corporation:

Upon a donestic or foreign corporation or upon a

partnership or other wunincorporated association, by

mailing a copy of the summons and conplaint to the

attention of an officer, a managi ng or general agent,

or to any other agent authorized by appointnent or by

law to receive service of process and, if the agent is

one authorized by statute to receive service and the

statute so requires, by also mailing a copy to the

def endant .
Federal Rule of Bankruptcy Procedure 7004(b)(3).
John Garlock (“Garlock”) apparently term nated his enpl oynent
with Porter-Cable in July 2000, approximtely 18 nonths prior to
Hechinger’'s attenpt to effect service. Thus, Porter-Cable
argues that service was ineffective as Garlock was not an
officer, managing or general agent, or any other agent
aut horized by appointment or by law to accept service for
Porter- Cabl e.

In response, Hechinger asserts that in order to
initiate this adversary proceeding, it perforned a corporate
record search of the Illinois Secretary of State’s (“Secretary”)
records on the Lexis online docunment service. The result of
that search (the “Lexis Record”) indicated that Garlock was the
presi dent of Porter-Cable. The address to which the summpbns and

Amended Conpl aint were sent is the same address that was |isted

for Garlock with the Secretary. Hechinger al so notes that Susan
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Garlock signed the certified mail return receipt despite the
fact that the address clearly indicated that the mailing was to
Garlock in his capacity as president of Porter-Cable. Hechinger
therefore asserts that as it served the person Porter-Cable
identified in its filing with the Secretary as its president at
the address contained in that filing, service was proper. To
the extent that the information contained in those records was
out dat ed, Hechi nger cont ends it was Porter-Cable’s
responsibility to ensure its filing with the Secretary was
current. Thus, Hechinger argues that it did all it reasonably

coul d have been expected to do to properly serve Porter-Cable

and, as a result, its service of Garlock should not be deened
i nval i d. | find that Hechinger did not doall it could
reasonably have done to properly serve Porter-Cable. At the

outset, it nust be noted that the Lexis Record clearly states in
all capital letters at the top of the page that “THI S DATA IS
FOR | NFORMATI ON PURPOSES ONLY. CERTI FI CATI ON CAN ONLY BE
OBTAI NED THROUGH THE OFFI CE OF | LLI NO S SECRETARY OF STATE.” As
such, the Lexis Record is not an official record. The Lexis
Record also clearly indicates that Porter-Cable’'s status as a
foreign corporation authorized to conduct business had been
wi t hdrawn as of January 14, 2000. The Lexis Record further

i ndi cates that no annual report was filed in 2000 and no taxes
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were paid in that vyear. Significantly, the Lexis Record
contains the name and address of a registered agent, in this
case the CT Corporation System It is only at the end of the

Lexis Record that the president’s nanme and address is |isted.
On the line imedi ately bel ow the president’s nane and address,
the Lexis Record indicates that the nane of the secretary of the

corporation had been wi thdrawn, also as of January 14, 2000.

| take no position with respect to the general question
of whether reliance on a Lexis online corporate record, which
states that it is unofficial, is reasonable. Here, however, it
was not reasonable because the record clearly indicated that
Porter-Cable’s authority to transact business in Illinois had
been wi thdrawn al nost two years prior. There was therefore no
rational basis for Hechinger’'s assunption that the informtion
contained in the record, even if originally accurate, was
current.?® In fact, had Hechinger contacted the Secretary’s
office, it would have been referred to Porter-Cable s w thdrawal
application which |isted an address at which it could be served
with process.

It is undi sputed that, despite Hechinger’s inadequate

5l't should also be noted that as the accuracy of the Lexis
Record was dubi ous at best, Hechinger could additionally have
served the registered agent identified therein.
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service, Porter-Cable clearly had actual know edge of the
instant preference action shortly after service was attenpted.
A copy of the summons and Anmended Conplaint was received by
Garl ock on January 5, 2002. Porter-Cable’s Disnissal Mtion was
filed on February 25, 2002, less than two nonths |ater. Thus,
Garl ock clearly delivered the summons and Anended Conplaint to
an appropriate person at Porter-Cable. Counsel was then engaged
to defend this action shortly thereafter.

The deficiency of service here is technical. Though
service of Garlock was defective, know edge that Porter-Cable
was a defendant in a preference action was quickly passed on to
the appropriate persons at Porter-Cable and Porter-Cable
retai ned counsel to defend the action. “Rule 4 [providing for
service of process] is a flexible rule that should be liberally
construed so long as a party receives sufficient notice of the

conmpl ai nt.” United Food & Commercial Workers Union v. Alpha

Beta Co., 736 F.2d 1371, 1382 (9th Cir. 1984). Additionally,
techni cal defects “do not justify dism ssal unless a party is

able to denobnstrate actual prejudice.” Chan v. Society

Expeditions, Inc., 39 F.3d 1398, 1404 (9th Cir. 1994). Porter-
Cable clearly received sufficient notice of the conplaint to
enable it to take actions necessary to defend itself and it has

not shown any significant prejudice resulting fromthe defective
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service.

To the extent Porter-Cable clains any prejudice
resulting fromthe passage of tine, | note that its Suppl enent al
Brief in Support of Defendant’s Motion to Dism ss First Amended
Conpl aint to Avoid and Recover Transfers of Property (Doc. # 14)
was untinely filed on January 24, 2003, over ten nonths after
Hechi nger’s Answering Brief/Qpposition to Defendant’s Mdtion to
Dismss (Doc. # 7). Additional briefing in this adversary
proceedi ng i ncludes Plaintiff’'s Objection to Suppl enmental Brief
(Doc. # 18) (February 3, 2003), the Enl argenent Motion (February
28, 2003), Defendant’s Objectionto Plaintiff’s Mdtion for Leave
to Enlarge Time to Serve Summons and Conplaint (Doc. # 20)
(March 12, 2003), and Plaintiff’s Reply to Defendant’s Obj ection
to Mdtion for Leave to Enlarge Tine to Serve Sumons and
Conpl ai nt Upon Defendant (Doc. # 22) (March 19, 2003). Porter-
Cable’s Notice of Conpletion of Briefing (Doc. # 16) was filed
on January 29, 2003. This Court’s docket is sufficiently
crowded to have precluded consideration of this matter in a nore
timely manner. Nevert hel ess, once Porter-Cable becane aware
that it was a defendant in this routine preference action and
retai ned counsel, which was no later than m d-February 2002, it
should have located and retained the docunents potentially

necessary for its defense. As Porter-Cable had actual know edge
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of this action, if it destroyed docunents necessary for its
def ense, it cannot now be heard to conplain about its inability
to defend itself, especially as it waited over ten nmonths to
file its supplenmental brief and notice of conpletion of
bri efing. Under the circunstances here, | conclude that the
Di sm ssal Mtion should be denied.

1. The Enl argenent Motion
Federal Rule 4(m provides:

If service of the summpns and conplaint is not made

upon a defendant within 120 days after the filing of

the conplaint, the court, upon notion or on its own

initiative after notice to the plaintiff, shall

dismss the action wthout prejudice as to that

def endant or direct that service be effected within a

specified tine; provided that if the plaintiff shows

good cause for the failure, the court shall extend the

time for service for an appropriate period. This

subdi vi si on does not apply to service in a foreign

country pursuant to subdivision (f) or (j)(1).
Hechi nger argues that it has shown good cause for its failure to
timely serve Porter-Cable and that, as a result, | amrequired
to extend the tine for service. The Third Circuit has equated

“good cause” with the “excusabl e neglect” standard of Federa

Rul e 6(b)(2). See MCl Tel ecommuni cations Corp. v. Tel econcepts,

Inc., 71 F.3d 1086, 1097 (3d Cir. 1995). Thus, Hechinger nust
denonstrate that it acted in good faith and that its actions
were reasonabl e. See id. As discussed above, however,

Hechinger’s reliance on the Lexis Record and its failure to
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follow the trail left with the Secretary was not reasonable.
Hechi nger has therefore failed to denonstrate good cause for its
failure to tinmely serve Porter-Cable properly.

As good cause does not exist | am not required to
extend tine. However, it is within the Court’s discretion to
deci de whether to dismss the case w thout prejudice or to

extend the tine for service. See Petrucelli v. Bohringer &

Rat zi nger, GrbH, 46 F.3d 1298, 1306 (3d Cir. 1995). In this

case a dism ssal w thout prejudice would effectively constitute
a dismssal with prejudice as the statute of limtations has
run. The running of the statute of limtations does not require
the extension of time to serve; however, it is a factor for a
court to consider in determning whether a discretionary
extension of time is warranted. See id.

| believe that the facts of this case warrant an
extension of time, rather than dism ssal, for two reasons.
First, the statute of limtations for preference action in this
case has run. As a general principle “courts should be
reluctant to deprive a plaintiff of the right to have his claim

adj udi cated on the nerits.” Titus v. Mercedes Benz of North

Anerica, 695 F.2d 746, 749 (3d Cir. 1982). See also Maniar v.

Capital Bank of California, 1993 W. 515880 at *8, n.4 (N.D. Cal.

Dec. 6, 1993)(“Moreover, it is beyond question that adjudication
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on the nerits is preferred to technical dismssal.”).
Second, Hechi nger’s opposition to Porter-Cable's
Dism ssal Mdtion was filed on March 21, 2002, |ess than one
nonth after the Dism ssal Mtion was filed. Rather than either
file areply brief or a notice of conpletion of briefing at that
time, Porter-Cable did nothing. It took no action until filing
its supplenental brief over ten nonths |ater and then filed its
notice of conpletion of briefing just five days after that. As
menti oned above, this Court’s overburdened docket further
del ayed consideration of this matter until the present tinme.
However, had the Dism ssal Mdtion come before the Court in the
Spring of 2002, based on the fact that Porter-Cable had received
actual know edge of this action shortly after service was
attempted and had actively undertaken a defense, | would have
denied the Dism ssal Mtion and ordered Hechinger to perfect
service within 20 days. It is not Hechinger’'s fault that this
matter was not adjudicated at that time or that such
adj udi cation has been delayed until the present date.
Therefore, | will grant the Enlargenent Mtion and direct that
Hechi nger properly serve Porter-Cable within 20 days from the
date of this Menmorandum Opi nion. |If Hechinger fails to properly
effect service on Porter-Cable within that 20-day period, the

Amended Conplaint will be dism ssed.
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(Doc. # 19) for leave to enlarge tinme to serve a sunmons and
conplaint is GRANTED, provided service of the sumons and
conplaint is properly effected within 20 days fromthe date of

this order.

Peter J. WAl sh
United States Bankruptcy Judge

Dat ed: August 26, 2003



16



