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Case, .

Before this Courtis The Molien for Limited Reconsideration of Order (A} Approving the
Assct Purchase Agreement With Proposed Purchase, (B) Authonang the (T) Sale of Substantially
all of the Debtors’ Assets to Savvis Asset Heoldings, Inc., Free and Clear of All Liens, Clwims,
Encumbrances and Interests and {11} Assumption and Assignment of Certain Executory
Contracts, License Agreements and Unexpired Leases and Conlracts, and (C) Granting Related
Relief (Docket No.5536}. [Docket No. 663].

BACKGROUND

On December 8, 2003, Cable & Wrreless USA, Inc., ef af., (the “Debtors™ or “Cable &
Wireless™) filed a voluntary petition for relief under Chapter 11 of the Bankzuptcy Code. The
Dcbtors continue to manage its business and affairs as deblor-in-possession pursuant to §§
1107(a) and 1108 of the Bankruptcy Code.

The Debtors filed a Motion for an Order {A) Approving the Assct Purchase Agreement
With Proposed Purchase, (B) Authortsing the {T} Sale of Substantially all of the Debtors® Assels
to Savvis Asset Holdings, Inc., Free and Clear of All Licns, Claims, Encmmbrances and Interests
and {11} Assumption and Assignment of Certain Excentory Contracts, License Agrcements and
Unexpired Leases and Contracts, and (C) Granting Related Relief on December 11, 2003
[Docket No. 64]. A Notice of Proposed Cure Amounts for Executory Contracts and Unexpired
Lease that the Debtors May Assume and Assign in Conncetion with the Debtors” Motion to Scll
Substantially All of Their Assels was filed on December 23, 2003, And the Court granted the
Debtors’ motion on January 23, 2004 [Docket No. 556].

By motion [iled on February 2, 2004, Amencan Aurlines, Inc. (“Amencan Airlines™)



seeks hmited reconsideration of the Court’s order with respect to American Airhnes” pre-

petition contract with the Debtors,

JURISDICTTON

This Courl has junsdiction over this maller, as a core proceeding, pursnant to 28 ULS.C.
§§ 1334 and 157,

DISCLSSION

American Airlines had a pre-petition contract with the Debtors under which the Debtors
provided broad band services.' Part of the arrangement provided for the Debtors to collect Texas
state taxes imposed upon American Airlines and pay over the taxes to the state on American
Alrlines” behalf. American Airlines alleges that the Deblors overcharged it approximately $1.3
million beyend the taxes that should have actually been duc.” American Airlines states that it
would normally correct this problem by asserting a nght of recoupment agamst fulure payments
duc to the Debtors. However, the Debtors have sold substantially all of iis assets, ncluding ins
contract, to Savvis Asset Heldings, Inc. (*"Savviz™) so there will be ne future payments. The
Debtors did not sell its rights lo seek and receive tax refunds.

American Airlines, therefore, asks for clarification that its right of recoupment continues

aganst Savyis, citing Foleer Adam Security, fnc. v. Dematteis/MacGregor, JV, 209 [.3d 252,

"The “facts™ stated in this Order are not findings pursuant to Federal Rules of Rankruptey
Procedure 7052, Rather, they are taken from the papers and representations of counsel and are stated to
provide a background to American Airlings® objection and the procedural resolution set forth in this
Order.

* Apparently, there is no dispute that some amount was pvercharged. The reasons are murky:
American Airlines has preliminarily put the onus on Debtor while Debtor asserts that the overcharges
only arose after American Airlines realized that it was entitled to corlam exemptions,
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262 (3d Cir. 2000) for the general proposition that “a right of recoupment 1s a defense and not an
inierest and therefore 1s not extinguished by a § 363(f) sale.” Feleer Adam Securin, fne. v,
DematteisiMacCregor, JV, 200 F.3d 252, 262 (3d Cir, 2000). Savwvis counters that allowing
American Airlines to enforce recoupment against it would be manifestly unfair becanse it would
havc no ability to mitigale ils loss by applying for the lax refund smee 1t is not the owner of the
refund and did not participate in the transaction that gave nse to the refund. Debiors counter that
this is really a fight between Savvis and Amcrican Airlines; Cable & Wireless is a lquidating
estate with limited resources, has no interest in recovering the refund and should not be burdened
with additional adminmistrative costs.

First of all, while relevant and instructive, Foleer does not provide the full answer to this
casc. Clearly, under Fofger, any right to recoupment survived the sale and was not cut off under
Section 363(f). However, the Third Circuit made clear that equity and fairncss plays a role in
cases like this one. The court expressed concern that allowing contracts to be sold “free ol clear”
of contract defenses would enbance the valus of the assets at the expense of an innocent party.
fd. at 264, The same would happen here if Savvis were required to honor the reconpment claim
without a means of recovenng the overcharges from Texas. In addition, the pnncipals of the
buyer in the Folger case were formally associated with the debtors, thereby being charged with
knowledge of the potential defenses, That is also not the case here. Here, the appropriate result is -
to structure a procedure that protects American Adrlines’ righls to recover the overcharges while
at the same me mmimizing additional litigation and unnecessary cost.

Several options present themselves, including: 1) preserving American Airlines’ right to

pursuc recoupment agamst Savvis, and Savvis’ mght to contest that recoupment is appropnate,




together with assigning Debtors” and/or American Airlmes’ rights to seck the refund from Texas
to the cxtent that Savvis’ payments from American Airlines arc actually reduced; 2) requirmg the
Drebtors to scek the refund from Texas for the benefit of American Airlines (perhaps less costs
and fees incurred), leaving Savvis out of the loop; 3) assigning the Deblors’ nghts to the refund
to American Airlines, leaving both Debtors and Savvis out of the laop.

Number onc has the disadvantage of inviting future litipation between Savvis and
Amentcan Airlines with no corresponding benefit. Number twa has the disadvaniage of
unnecessarily involving the Debtors in a procceding in which it has no stake. Thus, of these
choiccs, munber three is the most appropriate. American Airlines is the party that asserts that the
taxes were incorrectly caleulated and the party with the knowledge of why that occurred. It is the
party that, under any scenario, would have to bear the burden of proving the overcharges.”
Netther the Debtors nor Savvis “has & dog in this fight.” Neither 1s clamming an interest in the
overcharges and neither apparently has any particularly informed knowledge base that would be
helpful in establishing them. The economic benefit of the dispute lies with American Airlines
and it 15 there that the economic burden of recovering the money, and the control over how to do
it, should rightfully lic.

CONCLUSION

Therelore, the Court will overrule Amencan Airlimes’ objection on the explicit condition

that the Debtors assign all of its right in and to any refund for these taxes to Amencan Airlines

*Even if American Airlines was simply to withhold payment to Savvis in the amount of the
alleged aovercharges, a likely result would be a lawsuit from Savvis alleging breach of contract.
Recoupiment is an affirmative defense to such a ¢laim and the burden would fall on American Airlines to
prove it.



for American Airlines to pursue as it sces fit. To the extent the Debtors have any documents or
files from its relationship with American Atrlines that might be relevant to the refund

proceeding, it will be required to make such available to Amenican Airlines at a reasonable time

and place.

S0 ordered. i ; ;

Charles G. C
Thuted States rupt{:y Judge




