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WALSH, J.

Before the court is the motion (Doc. # 12) of Coal
Equity, Inc. (“Coal Equity” or “Defendant”) for a determ nation
that this adversary proceeding is non-core. Il wll grant the
notion for the reasons di scussed bel ow.

BACKGROUND

Centennial Coal, Inc. and certain of its affiliates
(collectively, “Debtors” or “Centennial”) filed voluntary petitions
for relief under chapter 11 of the Bankruptcy Code on Cctober 13,
1998 (“Petition Date”).! Prior to the Petition Date, in Decenber
1995, Pyramid Mning, Inc. (“Pyram d’), predecessor to Centennial,
and Coal Network, Inc. (“Coal Network”), predecessor ininterest to
Coal Equity, entered into a coal marketing and sal es agreenent
(“Sal es Agreenent”) pursuant to which Pyram d agreed to supply and
deliver coal, sold by Coal Network, to Louisville Gas & Electric
Conmpany (“LG&E"), a generator and supplier of electric power.
(Def.’s Mot. (Doc. # 12) T 4; Sales Agreenent at 1.) At the tine
the Sal es Agreenent was executed, Coal Equity was an independent
coal marketing and sal es agent who had entered into an agreenent
(“L&E Contract”) to supply LGRE with certain specified quantities

and qualities of coal (“Coal”). (Def.’s Mdt. (Doc. # 12) | 4.)

! Debtors’ chapter 11 cases are being adm nistered jointly. On
Oct ober 16, 2000, Debtors’ Second Anmended Joint Plan of
Reorgani zation was confirmed by Order (Doc. # 715, Case No. 98-
2316) of this Court.
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Pursuant to the ternms of the Sales Agreenent, Coal Equity |ater
engaged Centennial to supply the Coal necessary to fulfill Coa
Equity’'s obligations to LG&E under the L&E Contract. (ld. at ¥ 5.)
In April 1997, LGE i nforned Coal Equity that it would be
wi t hhol di ng paynment on certain invoices for coal shipnments for the
nont hs of March and April. (ld. at § 6.) As grounds therefor, L&E
asserted that Coal Equity was in default of the LGE Contract due
to its failure to deliver certain specified qualities of coal
(Ld.) Thereafter, LGXE w thheld paynment from Coal Equity and
obtai ned replacenment coal at a higher cost from an alternative
supplier. (ld.) As aresult, Coal Equity then w thhel d paynent on
certain invoices (“Unpaid Invoiced”) fromcCentennial pursuant to 8

7.4 of the Sales Agreenent.? (Def.’s Mt. (Doc. # 12) T 6.)

2 Section 7.4 of the Sal es Agreenent provides:
Wt hhol ding. LG&E, under the [LGE Contract] with [ Coal
Equity], shall have the right to withhold frompaynent of
any billing or billings the anmount of any suns whi ch L&&E
is not able in good faith to verify or which LGE
ot herwi se in good faith disputes, such right to withhold
to continue for the duration of the dispute or inability
to verify. [Coal Equity] shall notify [Centennial]
pronptly in witing of any such issue, stating the basis
of L&E s claimand the amount LGXE i ntends to w thhol d.
[Centennial] and [ Coal Equity] agree to reviewthe matter
in detail within ten (10) working days after
[Centennial’s] receipt of such notice. In the event
[ Coal Equity], [Centennial], along with LGE (herein “t he
Parties”) are not able pronptly to agree to a resol ution,
the matter shall be resol ved under the Di spute provisions
of this Agreenent. In the event and to the extent that
any dispute or verification issue is resolved in
[ Centennial’s] favor, [Centennial] shall add the unpaid
anmount to the next invoice, plus interest at the prine
rate of borrowed funds charged by Manufacturers Hanover
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Subsequently, on Cctober 12, 2000, the Oficial Committee of
Unsecured Creditors (“Conmittee”) comrenced the instant adversary
proceedi ng agai nst Defendant seeking to conpel turnover of funds
for the Unpaid Invoices to the debtors’ estate (“Estate”) pursuant

to 11 U.S.C. 88 5423 and to recover property pursuant to 11 U. S.C

Bank, as published in the nost recently avail able Wall
Street Journal for the period between the date on which
t he amount woul d normal |y be paid and the actual invoice
date, and [Coal Equity] shall pay such extra anpunt in
accordance with the procedures hereof. 1In the event and
to the extent that any dispute or verification issue is
resolved in LGE s favor, [Centennial] shall pronptly
issue a credit nmenorandumto [Coal Equity] covering the
anmount in question.

Paynment by [Coal Equity], whether knowing or
i nadvertent, or [sic] any anount in dispute shall not be
deened a wai ver of any clains or rights by [Coal Equity]
or by LGE with respect to any disputed anounts or
paynent s nade.

(Sal es Agreenent at § 7.4.)

11 U S.C. 8 542 provides in pertinent part:
(a) Except as provided in subsection (c) or (d) of this

section, an entity, other than a <custodian, in
possessi on, custody, or control, during the case, of
property that the trustee nmay use, sell, or |ease under

section 363 of this title, or that the debtor may exenpt
under section 522 of this title, shall deliver to the
trustee, and account for, such property or the val ue of
such property, unless such property is of i nconsequenti al
val ue or benefit to the estate.

(b) Except as provided in subsection (c) or (d) of this
section, an entity that owes a debt that is property of
the estate and that is matured, payable on demand, or
payabl e on order, shall pay such debt to, or on the order
of, the trustee, except to the extent that such debt may
be of fset under section 553 of this title against a claim
agai nst the debtor.



§ 550 °

On March 2, 2001, Defendant responded to the Commttee’s
conplaint (“Conplaint’) by arguing that: (1) no suns were owed to
Centennial by virtue of certain pre-petitions offsets which arise
from Centennial’s alleged breach of contract, and (2) any and al
sums alleged in the Conplaint are actually owed by, and in the
possession of, LG&E. (1d. at f 8.)® Thereafter, on Septenber 6,
2001, Defendant filed the instant notion (Doc. # 12) seeking a
determ nation that this proceeding is non-core.’

DI SCUSSI ON

411 U.S.C. 8§ 550 provides, in pertinent part:
Except as otherwise provided in this section, to the
extent that a transfer is avoi ded under section 544, 545,
547, 548, 549, 553(b) or 724(a) of this title, the
trustee may recover, for the benefit of the estate, the
property transferred, or, if the court so orders, the
val ue of such property...

® On Cctober 3, 2000, this Court entered an Order (Doc. # 704, Case
No. 98-2316) in Debtors’ main bankruptcy case assigning to the
Committee the right to pursue bankruptcy actions on behalf of
Debtors’ Estate.

® In its answer to the Conplaint, Defendant also demands a jury
trial, states that it has not filed a proof of claimin Debtors’
bankrupt cy, and contends that the district court’s reference should
be withdrawn with respect to this proceedi ng.

" Defendant simultaneously filed a notion (“Reference Mbtion)

(Doc. # 12) to withdraw the reference of the proceeding to this
Court. Pursuant to Fed. Bankr. R 5011, that notion is to be
deci ded by the District Court. In addition, Defendant has reserved
its right to seek: (a) transfer of venue of this proceeding
pursuant to 28 U S.C. 88 1404, 1412, and/or (b) abstention from
this proceeding pursuant to 28 U.S.C. § 1334(c). (Def.’s Mdt. (Doc.

# 12) § 10, n.2.)
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Def endant argues that the i nstant adversary proceedingis

non- core because the clains asserted herein arose pre-petition and

constitute a traditional state | aw cause of action that coul d have

been commenced outside of Debtors’ bankruptcy. (Def.’s Mt. (Doc.

# 12) 91 16-19.) | agree. Although the Conmttee argues that this

action constitutes a core proceeding pursuant to 28 US. C 8§
157(b)8 1 find this argunent unpersuasive.?®

Section 157(b)(2) sets forth a nonexclusive list of core-

proceedings. In the Third Circuit, a proceeding is considered to

8 28 U.S.C. 88 101 et seq. is hereinafter referred to as “8§ __".

°® The Committee responds to Defendant’s notion by arguing that the
issue of whether this matter constitutes a core or non-core
proceeding is noot because the Comrittee does not oppose
Def endant’ s Reference Mbtion. (Pl.’s Resp. (Doc. # 19) at 1.) The
Committee argues that, assuming that the District Court w thdraws
the reference, the core/non-core dispute becones noot because the
District Court, unlike this Court, can make final and binding
decisions in both core and non-core matters. (ld. at 1-2.) The
Committee then goes on to state that nothing in its response
constitutes an adm ssion or concession that the issues involved in
this matter are non-core. (ld. at 2.) The law in this District
suggests otherwise. “[Blefore a withdrawal of reference notionis
presented to the District Court, the bankruptcy judge nust rmake the
determ nati on of whether proceedi ngs are core or non-core.” Mellon
v. Delaware & Hudson Ry. Co. (In re Del aware & Hudson Ry. Co.), 122
B.R 887, 892 (D. Del. 1991); see also Central Hudson Gas & Elec.,
106 B.R 367, 369-70 (D. Del. 1989) (finding notion to withdrawthe
reference to the bankruptcy court to be premature because neither
party had asked the bankruptcy judge to determ ne whether the
proceedi ng was core or non-core).

1 |In the Conplaint, the Conmittee nerely asserts that this
proceeding is core pursuant to 8 157(b) without referring to a
particul ar subsection. (Conplaint § 2.) Presunmably, the Commttee
contends that the proceeding is core pursuant to 8 157(b)(2)(E)
whi ch provi des:

(2) Core proceedings include, but are not limted to-
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be core under § 157 “if it invokes a substantive right provided by
title 11 or if it is a proceeding that, by its nature, could arise

only in the context of a bankruptcy case.” Torkelsen v. Maggio (In

re Quild and Gallery Plus, Inc.), 72 F.3d 1171, 1178 (3d G r. 1996)

(quoting In re Marcus Hook Dev. Park, Inc., 943 F.2d 261, 267 (3d
Cir. 1991)). A proceeding is not “core” sinply because it “arguably
fits within the literal wording” of one of the |isted proceedi ngs

under 8§ 157(b)(2). In re Lacy, 183 B.R 890, 893 (Bankr. D. Col o.

1995). Rather, to be a core proceeding, “an action nust have as
its foundation the creation, recognition, or adjudication of rights
which would not exist independent of a bankruptcy environnent
al though of necessity there may be peripheral state |aw

i nvol venent.” Hatzel & Buehler, Inc. v. Orange & Rockland Uils.,

Inc., 107 B.R 34, 39 (D. Del 1989) (quoting Acolyte Elec. Corp. v.

Cty of New York, 69 B.R 155, 173 (E.D.N. Y. 1986). As the Fifth

Crcuit stated in In re Wod, 825 F.2d 90 (5'" Gr. 1987),

[i]f the proceedi ng does not invoke a substantive right
created by the federal bankruptcy law and is one that
could exist outside of bankruptcy it is not a core
proceeding; it may be related to the bankruptcy because
of its potential effect, but under section 157(c)(1) it
Is an “otherw se related” or non-core proceedi ng.

Id. at 97, quoted in Torkelsen, 72 F.3d at 1178. Such is the case

* * %

(E) orders to turn over property of the estate;



here.

The instant proceeding neither invokes a substantive
right provided by title 11, nor constitutes a proceeding which
could only arise in the context of a bankruptcy case. See
Torkelsen, 72 F.3d at 1178. The clains asserted herein arose pre-
petition in connection to Defendant’s all eged breach of the Sal es
Agreenent. As such, a ruling on this action depends solely on an
interpretation of state law and not on an interpretation of
Debtors’ rights under the Bankruptcy Code. The Conm ttee m sl abel s
this action as one for turnover of property of the estate pursuant
to 11 U. S.C. § 542, or for the recovery of property pursuant to 11
U S C 8§ 550. This proceeding does not flow from or inplicate
Debtors’ rights and/ or obligations as a chapter 11 debtor. Rather,
because there is a dispute as to whet her Def endant owes any anount
to Debtors under the Sal es Agreenent, this proceeding constitutes
nothing nore than a traditional state |aw cause of action that
exi sts independently of Debtors’ bankruptcy. Therefore, 1 find
that although this proceeding is related to Debtors’ bankruptcy

because of its potential effect on the estate, see Marcus Hook, 943

F.2d at 264, it does not constitute a core proceeding pursuant to

11 The Third Circuit has specifically defined non-core proceeding
as those in which the outconme “‘could conceivably have any effect
on the estate being adm nistered in bankruptcy’ ”. Mrcus Hook, 943
F.2d at 264 (quoting Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d
Cir. 1984)); In re Donington, Karcher, Salnond, Ronan & Rai none,
P.A., 194 B.R 750, 757 (D.N.J. 1996).
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8§ 157(b). See Matter of United States Brass Corp., 110 F.3d 1261

1268 (7" Cir. 1997) (“Core proceedings are actions by or against
the debtor that arise under the Bankruptcy Code in the strong sense
that the Code itself is the source of the claimant’s right or
remedy, rather than just the procedural vehicle for the assertion
of a right conferred by sone other body of law, normally state

law. ”); Beard v. Braunstein, 914 F.2d 434, 443 (3d Cir. 1990) (“It

is clear that to the extent that the claimis for pre-petition
contract danmmges, it is non-core.”); Donington, 194 B.R at 758
(finding proceeding to be non-core “because the state contract and
tort clains do not involve any interpretation of the Bankruptcy
Code and are not otherwise related to the underlying bankruptcy
proceeding”); Mllon, 122 B.R at 894 (finding state |law clains
whi ch existed prior to and independent of the filing of debtor’s
bankruptcy to be non-core); Hatzel, 107 B.R at 39 (finding
proceeding to be non-core “because the state contract and tort
cl aims do not involve any interpretation of the Bankruptcy Code and
are not otherwise related to the underlying bankruptcy
proceedi ng”).
CONCLUSI ON

For the reasons stated above, Defendant’s notion (Doc. #

12) for a determnation that this proceeding is non-core is

gr ant ed.
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ORDER
For the reasons set forth in the Court’s Menorandum
Opinion of this date, it is ORDERED that Coal Equity, Inc.’s notion
(Doc. # 12) for a determnation that the instant adversary

proceeding is non-core i s granted.

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Dat ed: March 22, 2002



