UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

JUDGE PETER J. WALSH 824 MARKET STREET
WILMINGTON, DE 19801
(302) 252-2925

Novenber 19, 2003

Scotta E. McFarl and John D. Denmmy
Al an Kornfeld Stevens & Lee, P.C.
Beth E. Levine 300 Del aware Avenue
Kat hl een Marshall DePhilli ps 8" Fl oor, Suite 800

Pachul ski, Stang, Ziehl, Young, W I m ngton, DE 19801
Jones & Weintraub P.C.

919 North Market Street Thomas M Byrne
16" Fl oor Jason C. Kirkham
P. O. Box 8705 Sut herl and Asbill &
W | m ngton, DE 19899-8705 Brennan LLP
999 Peachtree Street, NE
Counsel to the Reorganized Atl anta, Georgia 30309

Debt or and Counter-Cl ai mant,
Covad Conmuni cations Group, Inc. Counsel to Counter-Defendant,
Hol der/ Royal 400 |1, LLC

Re: Covad Communi cations Group, Inc. v. Holder/Royal 400 11,
LLC
Adv. Proc. No. 02-03527

Dear Counsel:

This is with respect to Defendant’s summary | udgnment
notion (Doc. # 26) and Plaintiff’s summary judgnent notion (Doc.
# 29)in the above referenced adversary proceeding. After a
limted review of the notion papers and the extensive exhibits
appended thereto, | conclude that the issues are not ripe for

sunmary j udgnent.

I n support of their respective positions, the parties
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cite to e-mails, correspondence and deposition transcripts, but
to a significant degree Plaintiff and Defendant offer different
interpretations as to the effect of those conmunications. G ven
the multiple theories for recovery asserted by Plaintiff inits
conplaint, | cannot at this time conclude that there are no
material issues of fact. Possibly, wth a substanti al
undertaking, | could rule at this tinme on one or two of these
theories but that would still |eave others to be resolved by a
trial.

| understand that pretrial discovery is conplete or
nearly so. Consequently, this case should be scheduled for
trial. Counsel should contact my courtroom deputy to schedul e
a pretrial conference.

Al t hough a di sposition on the merits is not appropriate
at this tinme, | make the foll ow ng observati ons:

(1) To suggest, as Defendant does, that it assuned a tenant

i nprovenent all owance obligation of $1,565,076.50 only if it
contracted to have the work done pursuant to 8 6.01 and exhibit
B of the |ease, and had no obligation whatsoever for tenant
i nprovenents if Plaintiff contracted to have the work done,
makes no sense and is fundanentally inconsistent with nunerous
post-April 28, 2000 conmuni cati ons between the parties. |[|ndeed,

Def endant’ s version of the essential facts as set forth on pages
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2-4 of its reply brief (Doc. # 43), clearly suggests that
Def endant recognized a tenant allowance obligation where
Plaintiff hired the contractor, albeit with details to be worked
out .

(2) As reflected in exhibits 2, 4, 5and 6 to the Clark Gore
decl arati on, Defendant effectively agreed to pay for the all owed
tenant inmprovenents, albeit subject to Plaintiff’s conpletion
conditions. W need to address the question of whether those
conditions are properly a part of the commtnments between the
parties, and, if so, whether they have been effectively
satisfied.

(3) Wiile | have not exanm ned the case law in any detail on
t he i ssue, Defendant’s argunent that Plaintiff’'s 8 365(g) breach
excuses Defendant’s breach seens to ne to be a stretch. The
tenant inprovenment work was perfornmed many nonths prior to the
August 15, 2001 bankruptcy petition. |1f Defendant’s conpletion
conditions effectively occurred prior to the petition date, | do
not believe Defendant’s position has any nerit. Even if the
conpletion conditions are deened to have occurred after the
petition date, the merits of Defendant’s position seens doubt f ul
to ne.

Very truly yours,



Peter J. WAl sh

PIW i pm



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
)
COVAD COVMUNI CATI ONS GROUP, ) Case No. 01-10167(PJW
| NC. , )
)
Reor gani zed Debt or. )

COVAD COVMUNI CATI ONS GROUP

N N N N

| NC. ,
Reor gani zed Debt or )
and Counter-Cl ai mant, )
V. g Adv. Proc. No. 02-03527(PJW
HOLDER/ ROYAL 400 I1, LLC, g
Count er - Def endant ;

For the reasons stated in the Court’s letter ruling of
this date, Defendant’s notion for summary judgnent (Doc. #26)
and Plaintiff’s nmotion for sunmary judgnent (Doc. # 29) are

DENI ED

Peter J. Wl sh
United States Bankruptcy Judge

Dat ed: Novenmber 19, 2003



