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WALSH, J. % /7/& GJY\"'

Before the Court is Ernst & Young LLP‘2 (“E & Y”) motion
(Doc. # 11) to dismigs the complaint of EXDS, Inc. (£/k/a Exodus
Communications, Inec.) (“EXDS*) and enforce alternative dispute
resolution., For the reasons set forth below, I will deny E & Y's
motion to dismiss but will enforce alternative dispute resolution
(*ADR”) with respect to five counts and stay proceedings with
respect to one count.

BACKGROUND
On September 26, 2001, EXDS filed a voluntary petition

under chapter 11 of title 11 of the United States Code, 11 U.8.C.

88 101 et seg. (the “Bankruptcy Code*).? On June 5, 2002, its
Second Amended Joint Plan ©f Recorganization (the “Plan”) was
confirmed.

The instant matter arises out of a dispute between EXDS
and E & Y over certain actions taken by the parties during EXDS'g
pre-petition busineszss operations. In the spring of 2000, EXDS
hired Devcon Construction, Inec. (“Devcon”) to build and equip
geveral buildings ag internet data centerg. In connection with the
construction of these data centers, EXDS retained E & ¥ to perform
project management oversight. {Doc., # 15 at 2.) E & ¥ was

obligated to review and verify all Devecon bills submitted to EXDS.

'Particular secticons of the Bankruptcy Code will be cited
herein as “§ M
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Shortly after the Plan was confirmed, EXDS hired Navigant
Consulting, Inc. (“Navigant”) “to audit the billing practices of
[certain] construction contracting firms.” (Doc. # 15 at 4.)
According to the Navigant audit, Devcon allegedly improperly billed
EXDS for over $32,000,000. Az a result, EXDS filed an adversary
complaint against Devecon and filed a separate adversary complaint
against E & Y. The EXDS complaint against E & Y includes zix
causes of action. Claima I-V essgentially allege malpractice.
Specifically, they allege negligence, negligent migrepresentation,
breach of contract, breach of fiduciary duty, and unjust enrichment
(“"Claims I-V#*). Purguant to § 548{a) (1), Claim VI seeks avoidance

of an alleged frauvdulent transfer (“Claim vI”).?

’secticon 548(a) (1) provides:

The trustee may avoid any transfer of an interest of the
debtor in property, or any obligation incurred by the
debtor, that was made or incurred on or within one vyear
before the date of the filing of the petition, if the
debtor voluntarily or involuntarily-
(a) made sguch transfer or incurred such cbligation
with actual intent to hinder, delay, or defraud any
entity to which the debtor was or became, on or
after the date that such transfer was made or such
chligation was incurred, indebted, oxr
(B) (1) received less than &  reasonably
equivalent value in exchange for such transfer
or obligation; and
{ii) (I) was insolvent on the date that =uch
transfer was made or such obligation was
incurred, or became insolvent as a result of
gsuch transfer or obligation;
(II) was engaged in business or a
transaction, or was about teo engage in
business or a transaction, for which any
property remaining with the debtor was an
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In its motion E & ¥ argues that Claims I-V are barred by
either res judicata or judicial estoppel because those causes of
action were neither raised during the bankruptcy case nor
identified in the Plan. E & ¥ also argues that Claim VI should be
sent to ADR asg reguired by the parties’ engagement agreements.-
Finally, in the event that Claime I-V are not barred by res
judicata or judicial estoppel, E & Y requests that Claims I-V he
sent to ADR along with Claim VI,

In pleadings filed in response to the motion EXDS now
agrees that Claims I-V are non-core proceedings and are subiject to
ADR. However, there ir still ceonsiderable disagreement between the
parties as to the correct procedural route to take; including,
whether I am regquired to rule on the issues of rez judicata and
judicial estoppel and whether an arbitrator should determine the

arbitrability of Claim VI.

unreascnabkly small capital; or

(III) intended to incur, or believed thatr
the debtor would incur, debts that would
be beyond the debtor’s ability to pay as
such debtz maturead.

*The engagement agreements state in relevant part: “Any
controvergsy or <¢lailm arising out of or relating to this agreement
of the services provided by E&Y (including any such matter
invelving any parent, subsidiary, affiliate, successor in interest,
or agency of Exodus or Ernst & Young) shall be submitted first teo
voluntary mediation, and if mediation is not successful, then to
binding arbitration . . . . Judgment on any arbitration award may
be entered in any court having proper jurisdiction.” (Doc. # 13,
Ex. A, B.)
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Therefore, the issues presented in the instant matter are
(a) whether Claimg I-V are barred by res judicata or judicial
estoppel and (b) whether this Court is the proper forum te hear
Claim VI.

DISCUSEION

A motion to dismigss muet be denied “unlese it appears
beyond doubt that the [nonmoving party] can prove no set of facts
in gupport of [its]l claim which would entitle [it] to relief.”

Conley v. Gibson, 355 U.S. 41, 45-46 (1%957)., In ruling on a moticon

to dismiss, “[I] accept the allegationg of the complaint as true
and draw all reascnable factual inferences in favor of the
[nonmoving party] .” HWeston v. Pennsylvania, 251 F,3d 420, 425 (34
Cixr. 2001).

A. Ras Judicata and Judlecial Estoppel as a bar to Claims I-V

Res Judicata

Although the parties disagree whether thig Court is the
correct forum to decide the res judicata issues, I believe Third
Circuit law is clear that I ghould zo decide. In the context of a
pending arbitration situation similar to that here, the Third
Clrcuit has ruled that a disgtriect court should decide the res
judicata defense as it relates to that court’s prior judgment.
John Hancock Mut., Life Ins. Co. v. 0Olick, 151 F.3d 132, 138 {3d
Cir. 1998). Therefore, before sending Claims I-V to ADR it is

appropriate for this Court to determine whether this Court’s Plan



confirmation order bars those claims at the threshold.

The doctrine of reg judicata (or claim preclusion)
precludes a party from relitigating claims that were or could have
been asgerted in a prior action. For the doctrine of res judicata
to apply, three factors must be present: (1) a final judgment on
the merits in a prior action invelving; (2} the same parties or

thelr privies; and (3) a subsegquent suit based on the same cause of

actiomn. E.g., CorefStates Bank, N.A. v. Huls America, Inc., 176
F.3d 187, 1%4 (3d Cir. 19%%); In_re Mariner Post-Acute Network,
Inc., 267 B.R., 46, 52 (Bankr. D. Del. 2001). The application of

this doctrine becomes more complex in the context of a chapter 11
case. The scope of a debtor’s fresh start and any corresponding
limitationg will only be determined by the peculiarities of the
gpecific case and the bargained for exchange between the debteor and
its creditorz. The depth and breadth of a bankruptcy proceeding
confounde the res judicata analysis. See id. at 53.

In the context of bankruptcy, most courts find that a
confirmation order constitutes a final judgment on the merits with
reapect to the issues addressed in the plan of reorganization.

See, e.g., Eastern Minerals & Chems. Co. v. Mahan, 225 F.3d 330,

336, n.11 (3d Cir. 2000); Donaldson v. Bernstein, 104 F.3d 547, 554

(3d Cir, 1997); In re Varat Enters., Inc., 81 F.3d 1310, 1315 (4th

Cir. 1%%6); In_re Heritage Hotel Ltd. P'Ship I, 160 B.R. 374, 377

(B.A.P. 9th Cir. 1293). In additien, "[a] party for the purposes of
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former adjudication includes one who participates in a Chapter 11

plan confirmation proceeding.” In re Varat Enters., Bl F.3d at

1316 n.6; see also CoreStates, 176 F.3d at 195 ("We believe

that claim preclusion should apply regardless of the jurisdictional
bagis of the present claim and between all parties to a bankruptcy
cage.") With respect to whether a subsequent claim is based on a
cause of action that was or could have been addressed in a prior
proceeding, relevant case law suggests that courts in the Third
Circuit consider whether there is an "esggsential similarity of the

underlying events" giving rise to the ¢laims. Eastern Minerals, 225

F.34 at 337 (citing United Stateg v, Athlone Indug., Ineg., 746 ¥F,2d

977, 984 (3d Cir. 1984)); CoreStates, 176 F.3d at 200. However,

in Eastern Minerals, the Third Circuit recognized that "the
'eggential similarity' test, when literally construed, is ideally
guited for litigation that has been generated by discrete eventg"
and not for litigation arising in the context of a bankruptcy case.
Eagtern Minerals, 225 F.3d at 337. In finding that the doctrine of
regs judicata did not bar a creditor''s alter ego claim, the Third
Circuit stated:

Claim preclusion doctrine must be properly
tailored to the unique circumstances that
arige when the previous litigation took place
in the context of &a bankruptecy case.

Difficult ag it may be to define the contours
of a cause of action in a bankruptcy setting,
we conclude that a claim should not be barred
unless the factual underpinnings, theory of
the case, and relief sought against the
parties to the proceeding are so close to a




c¢laim actually litigated in the bankruptey
that it would be unreasconable not to have

brought them bkoth at the =zame time in the

bankruptcy forum.

Id. at 337-38: accord In re Mariner, 267 B.R. at 53-54.

In the instant action, I find that res judicata dces noct
bar Claims I-V. Although the Plan confirmation order wazs a final
Jjudgment on the merits, and both E & ¥ and EXDS were invelved in
the reorganization case, I do not believe that the counts in the
adversary complaint state causeg of action that were addressed in
the confirmation process.

Bazed on the Third Circuit’s decigion in Eastern
Minerals, the factual underpinnings, theory of the case, and relief
sought in this action are not 3o close to the issues resolved in
the bankruptecy case that it is unreasonable for EXDS net to have
brought Claims I-V in the confirmation process. First, EXDS
contends that it did not become aware of the Deveon over-billing
until approximately one year after the Plan was confirmed. (Doc.

# 15 at 1.) Becauge I mugt agsume this to be true, EXDS was not

privy to the relevant “factual underpinnings” while the bankruptcy

wag in progress. ee Haefner v. North Cornwall Township, 2002 WL
1587658, at *2 (3d Cir. Mar. 14, 2002) (etating that c¢laim

preclugion will not apply where evidence “was either fraudulently
concealed,” or ‘“could not have been discovered with due
diligence”). Furthermore, the “theory of the case” involved in the

reorganization concerned E & Y's proof of claim for services
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performed (Doc. # 15 at 4). Here, Claime I-V include actions for
negligence, negligent misrepresgentation, breach of fiduciary duty,
breach of contract, and unjust enrichment. Finally, EXDS'sa current
“relief zought” is a demand for compensation as a result of E & Y's

alleged malpractice, a markedly different relief than what was

provided by the confirmation‘’s fresh start. See In re USNH
Communications, Inc., 280 B.R. 573 (Bankr. D. Del. 2002); In re

Anpace Corp., 279 B.E. 145 (Bankr. D. Del, 2002).

Moreover, even 1f, as E & Y contends, this adversary
proceeding is somehow a cause of action that could be deemed to
have been addresszsed in the confirmation process, most courts hold
that where a discleosure statement and/or plan of reorganization
expressly reserves an action for later adjudication, resg judicata

does not apply. Bee, e.g., D & K Prop. Crystal Lake v. Mutual Life

Ins. Co. of New York, 112 F.3d 257, 259-60 {(7th Cir. 1997); Kelley

¥. South Bay Bank, 129 B.R. 698, 704 (B.A.P. Sth Cir. 19%6) ("If
a confirmed plan expressly reservez the right to litigate a
specific cause of action after confirmation, then res judicata does
not apply."); In.re Am, Preferred Prescription, Inc., 266 B.R. 273,
277 (E.D.N.Y. 2000} ("The case law, however, recognizes an
exception to the res judicata bar where the debtor has reserved the
right to object to claims in a plan.").

And although the courts are divided over how specific the

retention language must be, this Court hag held that reservations
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gimilar teo those contained in the EXDS Plan are sufficient to
preserve causes of action for post-confirmation litigation, See I

re USN Communicaticns, Inc., 280 B.R. at 589-95; In re Ampace

Corp,, 279 B.R. at 156-62; In re Worldwide Direct, Inc., 280 B.R.
819, 823 (Bankr. D. Del. 2002).

Multiple gections of the EXDS Plan preserve Claims I-V.
Section 4.8(a) “Preservation of Rights of Action” providesg:

Except ag otherwise provided in the Plan, the
Confirmation Order, or 1in any document,
instrument, release or other agreement entered
into in ceonnegtion with the Flan, in
accordance with section 1123(bh) of the
Bankruptecy Code, the Debtors and their Estates
ghall retain the Litigation Claims.
Reorganized EXDS, may, subject to the ultimate
supervisory authority of the Plan Committee as
set forth 4in SBection 4.10 of the Plan,
enforce, sue on, settle or compromise (or
decline to do any of the foregoing) any or all

of the Litigation Claims. A schedule of
Litigation Claims will he included in the Plan
Supplement: provided, however, that the

failure of the Debtors to list a claim, right
of action, suit or proceeding in the Plan
Supplement shall not constitute a walver or
release by the Debtors or their Estates of
such claim, right of action, suit or
proceeding.
*® w® *®

1.60 Litigation Claims means the Claims,
rights of action, suits or proceedings,
whether in law or in equity, whether known or
unknown, that any Debtor or Estate may hold
against any Person, including but not limited
to the Claims, rights of action, suits and
proceedings listed in the Plan Supplement, to
be retained by the Estates pursuant to Section
4.8 of the Plan, but not including (i) any
claims, rights of action, suits or proceedings
arising under or resulting from contractual
gubcrdination or section 510 (b) of the
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Bankruptcy code or (ii) any claims under
gection 544, 545, €47, and E48B of the
Bankruptcy code that may exist against C&W,

CWIS or any of its affiliates.
® x *

1.21 claim means a “claim,” as defined in

section 101(%) of the Bankruptcy Code.
(Doc. #14, Ex. A.)

The supplement to the EXDS Plan contains Exhibit A “List of
Litigation Claims.” This section states:

Litigation Claims (as defined in the Second

Amended Joint Plan of Reorganization of EXDS,

Inc, and its Debtor Affiliatesm (the “Plan®))

include but are not limited to the following

cauges of action and claima, unless otherwise

provided under the Plan:
* * *

{(8) Causes of action against certain of the
Debtors' customersg, including customers listed

on Schedule 3 hereto.
* * *

(13) Causeg of action against certain of the
Debtorg’ current or former professionals.
(Doc. #14, Ex. C.)

The last sentence of Section 4.8 (a) contains a specific
negation against any overly preclusive res Jjudicata effect.
Section 4.8 (a) provides that EXDS hasg the right to enforce any of
the Litigation Claimsg, which are defined as “[c]laims, rights of
action, suits or proceedings, whether in law or in equity, whether
known or unknown, that any Debtor or Estate may hold against any
Personn . . . .” And the supplement to the EXDS Plan specifically
states that the Plan preserves causeg of action against EXDS’'s

current professionals, former professionals, and customers. E & Y

is listed as a customer on the Plan’'s supplement - Schedule 3.
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(Doc. # 14, Ex. C.)

E & Y seems to argue that because it is listed on
Schedule 3, EXDS may only sue E & ¥ in its capacity as a customer.
However, E & ¥ cites no provision in the EXDS Plan which supports
its contention. I find E & ¥Y's suggested interpretation to be
overly restrictive and must therefore disagree, At the very
least, E & Y gualifies as a “current or former profegsional” and
therefore should not be allowed to assert immunity from claime
alleging malpractice simply because it was listed on a schedule of
customers.

Finally, and perhaps most compellingly, it 418 the
contention of EXDS, that it had no knowledge of the factual
underpinnings which give rise to Claimsg I-V. To reguire a debtor
to conjure up and list every imaginable cause of action would
unduly complicate the reorganization procesgs and would be
unrealistie. Where fraud has been alleged and where the
clircumstances which give rize to a claim are not known until a full
yvear after the Plan confirmation, I £ind that res judicata i=s
inapplicable.

Judicial Estoppel

E & ¥ has also argued that this Court should employ the
doctrine of judicial estoppel to dismiss Claims I-V. For the
following reagons I find that judicial estoppel would be

inappropriate under these factsz and will therefore deny E & Y's
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request,

“Judicial estoppel, sometimes called the dogctrine against
the asszertion of inconsistent positions, iz a judge-made doctrine
that s=seeks to prevent a litigant from agserting a position
inconsistent with one that she has previocusly asserted in the same
or in a previous proceeding. It is not intended to eliminate all
inconsistencies, however alight or inadvertent; rather, it 1is
designed to prevent litigants from playing fast and loose with the

courts.” In re Chamberzg Dev, Co., Inc., 148 F.3d 214, 22% (2d Cir.

1998) (citation omitted).

"Azgerting inconsistent positicons deoes not trigger the
application of judiecial estoppel unleza intenticnal
gelf-contradiction is usged az a means of obtaining unfair
advantage. Thus, the doctrine of judicial estoppel does not apply
when the prior position wag taken because of a good faith mistake
rather than aszs part of a scheme to miglead the court." Ryvan
Operations G.P. v. Santiam-Midwest Lumber Co., 81 F.3d 355, 362 (3d
Cir. 1996) (citations and internal quotations omitted). "An
inconsistent argument sufficient to invoke judicial estoppel must
be attributable to intentional wrongdoing." Id. In sum, “judicial
estoppel is an extraordinary remedy to be invoked when a party's
inconsistent behavior will otherwise result in a miscarriage of
justice. It is not meant to be a technical defense for litigants

geeking to derail potentially meritorious claims, especially when
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the alleged inconsistency is insignificant at best and there is no
evidence of intent to manipulate or mislead the courts. Judicial
aestoppel is not a2 sword to be wielded by adversaries unless such
tactics are necessary to secure subetantial equity.” Id. at 365
(citations and internal quotations omitted).

E & Y arguez that EXDS failed to disclose Claims I-V
during its reorganization and therefore should be estopped from
aggerting those claimz here. E & Y argues that EXDS is plaving
“fast and loose” with this Court (Doc, # 12 at 1l4) and contends
that Claimg I-V agsert a contrary positicon that would confer an
unfair advantage,

In support of its argument E & ¥ cites Oneida Motor

Freight, Inc., v. United Jersey Bank, 848 F.2d 414 (3d Cir. 1988)

and Krvsastal Cadillag-Qldsmcbile GMC Truck, Inc., v. Gen. Motors

Corp., 337 F.3d 314 (3d Cir. 2003) as examples of when the Third
Circuit has estopped a former debtor from pursuing litigation
claimg that it failed to identify in a prior bankruptcy case. In
Oneida, the postconfirmation debtor was judicially estopped from
asserting breach of contract and fraudulent migsrepresfentation
claimge againg2t a creditor bank. Oneida, 848 F.2d at 415. In
Krystal, the debtor/franchisee was estopped from pursuing claims
against its franchisor where the debtor failed to include those
claims in its disclosure statement. Keyptal, 337 F.3d at 314.

However, both those cases are readily distinguishabkle from the
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factz before me. In koth Oneida and Krystal, the debtors failed to
timely raise claims even when they were aware of the pertinent
tacts and even after they had knowledge of their potential causes
of action, In the instant proceeding, BEXDS explicitly denies that
it had any knowledge of either the alleged Devcon improper billing
or the alleged E & Y malpractice.

The facts of this action are more gimilar to the facts of
another Third Circuit decision - Ryan_ Operations. In Ryan
Operatigns, the debtor failed to inform the bankruptcy court of a
state law proceeding that was pending while the debtor was in

bankruptecy. The Eyan Operationg court declined to employ judicial

eastoppel where there was no evidence of bad faith and stated “that
policy considerations militate against adopting a rule that the
requigite intent for judicial estoppel can be inferred from the
mere fact of nondisclosure in a bankruptcy proceeding.” Ryan
Operations, 81 F.3d at 362, 364.

I have found nc indication that EXDS iz trying to
manipulate this Court, that EXDS brought Claimg I-V in bad faith,
or that EXDS deliberately withheld disclosure of Claims I-V. I
therefore find that judicial estoppel has no application here.

By denying E & Y's reguests to employ judicial estoppel
and res judicata, I of course express To opinion as to the merits
of Claimz I-V. Those actions must be decided within the confines

of the parties’ contractually agreed upon ADR. At this stage I
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simply hold that neither res judicata or judicial estoppel bars
Claimg I-V at the threshold.
B. Disposition of Claim VI

Claim VI iz premized on a trustee’s aveidance power under
§ 548(a) (1}). The Third Circuit has held that with respect to non-
core proceedings a bankruptcy court has ne authority to deny
enforcement of a debtor’s pre-petition contractually agreed upon

arbitration clause. Hays & Co. v. Merrill Iwynch, Pierce, Fenner &

Smith, Inc., 885 F.2d 1149, 115%-1157 (3d Cir. 1989). However, the
Hays court held that a trustee could not be compelled to arbitrate

a § 544(b)* claim because *“[c]laims asserted by the trustee under

gection 544 (b) are . . . creditor claims that the Code authorizes
the trustee to assert on their behalf.” Id. at 11G5. The Havs

court rested its decision on the distinction between a trustee’s
claim which was not derivative of the bankrupt —-- the § 544 (b)
claim —-- and thosge which were derivative of the bankrupt -- in that
cagse, the debtor’s pre-petition claims for state and federal

gsecurities law vigolaticons. Since EXDS's § S548(a) (l) cause of

‘section 544 {b) (1) provides:

Except as provided in paragraph (2), the
trustee may aveoid any transfer of an interest
of the debtcr in property or any obligation
incurred by the debtor that is veoidable under
applicable law by a creditor holding an
ungecured c¢laim that iz allowable under
gection 562 of this title or that is not
allowable only under section 502(e) of this
title.
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action, 1like § 544 (h), 1is Bankruptcy Code created {i.e., not
deviative of the bankrupt) I cannot reguire EXDS to submit Claim VI
to binding arbitration.®

Neverthelesz, I adopt the position taken by the court in
In Re Hagerstown Fiber Ttd. P’ship, 277 B.R. 181 (Bankr. 5.D.N.Y,.
2002) where, on similar facts, the court stayved a fraudulent
transfer claim. In Hagerstown, the court addressed the disposgition
of a fraudulent transfer claim in the context of directing
arbitration of breach of contract disputes arising out of the same
transaction. In granting the sgstay the court found that “the
arbitration may contribute to the resolution of the issues raised

by the fraudulent conveyance claims”. Hagerstown, 277 B.R. at 208.

Likewise here, the factual underpinnings of Claim VI are
essentially theose underlying Claims I-V. Consequently, I find the
appropriate course of action to be a stay of prosecution of Claim
VI pending completion of the ADR.
CONCLUSION
For the foregoing reagsons, an order will be entered
denying E & Y'2 motion to digmiss, enforcing the ADR as to Claims

I-V and staying proceedings here with respect to Claim VI.

5Presumably, a state law basgsed fraudulent conveyance action
would be derivative of the bankrupt and therefore subject to an
appropriate arbitration provision.
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