IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

GLOBAL LINK TELECOM Cage No. 99-3923 (MFW)
CORPORATICON, et al.,
{Jointly Administered)

Debtors.

MEMORANDUM OQPINION:

Thisg matter is before the Court on the Motion of the Global
Link Liguidating Trust (“the Trust”) for an Order Extending Time
to Serve Summonses and Complaints in Certain Adversary
Proceedings. The Motion wag opposed by several of the Defendants
in the Adversary Proceedinas.® At the hearing held on the Motion
on October 21, 2002, we stated our intention to deny the Motion
and asked the Defendants teo submit a form of order to that
effect. After review of the facts and law in this area, we

recongider that decision and grant the Motion.

I. FACTUAL BACKGROUND

This case waz commenced by the filing of voluntary petitions
under chapter 11 of the Bankruptcy Code on October 28, 1999, by

Global Link Telecom Corporation, GTS Holding Corp., Inc.,

* This Opinion constitutes the findings of fact and

conclusions of law of the Court pursuant to Federal Rule of
Bankruptecy Procedure 7052, which 1s made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.

? The objecting Defendants are: AT&T Corp., Sprint
International Communications Corpeoration, and Lockheed Martin
Global Telecommunications, Inc.



TelTime, Inc., Network Services Sygtem, Inc., Network Services
Syatem, L.P., GTS Marketing, Inc., Glebal Telecommunications
Solutiens, L.P., Networks Arcund the World, Inc., and Centerpiece
Communications, Inc. (ccllectively “the Debtors”). The Debtors
sold substantially all their assets with Court approval on

April 1, 200C, and on Septembexr 27, 2001, their liguidating plan
of reorganization was confirmed. Pursuant to the Plan, the
remaining assets of the Debtors, including the right to pursue
avoidance actions, were transferred to the Trust.

On or about Qctober 29, 2001, in order to meet the statute
of limitations, the Debtors filed 25 preference actions. Those
cases were subsequently assigned to the Trust pursuant to the
confirmed plan. However, neither the Debtors nor the Trust
served the Complaintg or the Summons and Notices on the
Defendants. Instead, on Octocber 3, 2002, the Trust filed the
instant Motion seeking an extension of time to serve the
Complaints. Objections to the Motionzs were filed and a hearing

wag held on Cctober 21, 2002.

IT, JURISDICTION

This Court has jurisdiction pursuant to 28 U.S.C. § 1334.
This is a core proceeding under 28 U.5.C. § 157{(b){2){a), (F) and

(0).



ITIT. DISCUSSTON

The Trust’'s Motion is premised on Rule 4{m) of the Federal

Rules of Civil Procedure, which is made applicable to bankruptcy

adversary

proceedings by Rule 7004 (a) of the Federal Rules of

Bankruptecy Procedure and provides:

(m) Time Limit for Service. If service of
the summons and complaint is not made upon a
defendant within 120 days after the filing of
the complaint, the court, upon motion or on
its own initiative after notice to the
plaintiff, shall dismiss the action without
prejudice as to that defendant or direct that
service be effected within a specified time
provided that if the plaintiff shows good
cauze for the failure, the court shall extend
the time for service for an appropriate
period,

The Third Circuit has explained the correct analysis that a

Court must conduct in considering whether to extend the time to

gerve a complaint under Rule 4{(m) in Petrucelli v. Bohringer and

Ratzinger,

Gmbh, 46 F.3d 1298 (3d Cir. 1895):

We hcold that as a result of the rule change
which led to Rule 4 (m), when entertaining a
motion to extend time for sgervice, the
district court mugt proceed in the following
manner. First, the distriet court should
determine whether good cause exists for an
extenaion of time. If good cause is present,
the district court must extend the time for
gervice and the ingquiry is ended. IE,
however, good cause does not exigt, the court
may in its discretion decide whether to
dismigg the case without prejudice or extend
time for service.

46 F.3d at 1305.



At the hearing on the Motion, we erronecusly ended our
consideration after the first prong of the test. Because we
found that the Trust had not established good cause for the delay
in service of procegs, we concluded that we were bound to deny
the motion for extension. However, after review of the Third
Circuit law in this area, we conclude that we were wrong in
ending our consideration at that point. We, therefore,
recongider our decision’ and, after exercising our discretion,

determine that it is appropriate to grant the Motion.

A Good Cause

At the hearing, counsel for the Trust asserted that good
cauze existed for an extension of time to gerve the Complaints.
Counsel asgerted that once the Trust took control of the
adversaries it was unable to get the cooperation of the Debtors
and their former employees and officers to obtain the appropriate
contact person at the Defendants on whom service could be made.

Further, it assgerted that many of the relevant documents had gone

* Courts have discretion to sua sponte reconsider their
rulings. See, e.g., In re Kirwan, 164 F.3d 1175, 1177 {(8th Cir.
1999) (holding the “court’s broad remedial powersz” allow
reconsideration sua sponte); In re Creative Goldsmiths, 178 B.ER.
87, %0-91 (Bankr., D. Md. 1995) (Federal Ruleg 59 (e) and 52 (b) are
authority for sua sponte reconsideration); In re Trans-Eagle
Corp., 244 B.R. 146, 148 (Bankr. N.D, Cal. 1999) (Federal Rule
60({b) is authority for sua sponte reconsideration); In re Chetto,
40 Bankr. Ct. Dec. 10, 2002 Bankr. LEXIS 1109 (Bankr. N.D,

Ill.) ("courts have the inherent power to reconsider rulings until
a final judgment is entered”).




with the buyer of the assets or were stored in a warehouse. The
Trust asserted, therefore, that good cause existed for granting
the requested extension.

However, we were unconvinced of this. The objecting
Defendants noted that all of them are “household” names and that
a gimple search of corporate records or the internet would have
ravealed their addressezs. In fact, Lockheed noted that it is
incorporated in Delaware and has an agent for service of proceszs
here, Further, the objecting Defendants had either filed proofs
of ¢laim, an entry of appearance, or were listed on the Debtors’
Schedules filed in this case. Therefore, & mere review of the
file, docket or claims docket in thisg case would have revealed
their addresses and contact persong. The Trust presented no
evidence that such a search was conducted or even that any
efforts were undertaken to obtain the correct addresses for the
Defendants. Since only 25 adversaries were filed in this case,
such a gearch would not have been difficult or burdenscome.
Therefore, we conclude that good cause has not been shown by the

Trugt for the delay in effecting service of procesz in this case.

E. Exercise of Digcretion
The Third Circuit has stated, however, that the (ocurt must
consider, if good cause has not been zhown, whether an extension

of time to serve process ig nonetheless warranted. In this



consideration, the Court may consider whether the statute of
limitations has run thereby barring any refiling if the case is
dismissed. Id. However, this need not be dispositive. Id. at
1306.

In this cage, since the Debtors waited until the last day to
file the adversaries, dismissal would bar their refiling. The
Trust was created Lo liguidate the remaining assets for the
benefit of all creditors., Dismissing the adversaries would
result in the lose of a potential distribution to creditors from
thogse actions. Therefore, we conclude that, in the exercige of
our discretion, the Trust should be given an extension of time to
gerve the advergaries.

All the objecting Defendants assert they will be prejudiced
by an extension. However, other than Lockheed, no one presented
more than a bare assertion on this point. Since all the
objecting Defendants were aware of the bankruptey, and presumably
aware that they had received payment from the Debtors within the
preference period, they should have anticipated the preference
action being brought. Lockheed asserts that its business which
received the preference has been go0ld and its records may be
unavailakle to it. We find this insufficient to cause us to deny
the Motion but may consider it in connection with a Motion to

Dismigs the adversary.



IV, CONCLUSION

For the reasons set forth above, we grant the Motion of the

Trust for an extenzion of the time to gerve the adversaries.

An appropriate Order is attached.

BY THE COURT:

Dated: October 22, 2002 QQQNMELJmJ%Q\;:}gQL;Ei§?H

Mary F. Walrath
United States Bankruptcy Judge




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

CORPORATION, et al.,

)
)

GLOBAL, LINK TELECOM ) Cage No., 95-3923 (MFW)
)
) (Jointly Administered)
)

Debtorsg.

ORDETR
AND NOW, this 22ND day of OCTOBER, 2002, upon consideration
of the Motion of the Global Link Liguidating Trust for an Order
Extending Time to Serve Summons and Complaint in Certain
Adveraary Proceedings and the Responses thereto, it is hereby

ORDERED that the Motion is GRANTED.

BY THE CQURT:

Mary F. Walrath
United States Rankruptcy Judge

co:  See attached
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Kerri K. Mumford, Esquire
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