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WALSH, J.

Thi s opi ni on addr esses debt or Har ni schf eger | ndustri es,
Inc.”s (“HII”) objectionto Rockwell International Corporation’s
(“Rockwel I ") cl ai mnunber 7082 (the “Claint). HI I asserts that
the Claim is unenforceable under Wsconsin contract |aw and
shoul d be expunged pursuant to 11 U. S.C. § 502(b)(1).! See Doc.
# 8455 at 7. Rockwell asserts that debtor Beloit Corporation
an HIl subsidiary (“Beloit” and collectively wth HI
“Debtors”), owed Rockwell for equipnment purchases under pre-
bankruptcy contracts and that following Beloit’s breach of those
contracts Beloit offered certain paynent ternms to Rockwell to
satisfy the obligations. Rockwel | contends that the parties
created a binding contract upon Rockwell’'s acceptance of
Beloit’s paynment terns and that H I guaranteed Beloit’s
performance of the contract. See Doc. # 12624 at 10-15.
Alternatively, Rockwell requests that the Court apply the
doctrine of prom ssory estoppel to allowthe Claim See id. at
21. HI | characterizes the Beloit-Rockwell post breach
communi cations as prelimnary negotiations and asserts that
neither party assented to a paynent agreenent outside of the

previously existing contract obligation. See Doc. # 12382 at 9-

1 The Bankruptcy Code, 11 U S.C. 8§ 101 et seq., is
hereinafter referred to as “8 "
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10. HIl rejects Rockwell’s contention that a My 13, 1999
letter from Beloit to Rockwell constitutes an HIl guarantee
See Doc. # 12682 at 22-26. For the reasons discussed bel ow, |
conclude that a binding paynment plan never existed between
Beloit and Rockwell because the parties never agreed on the
essential terms of the paynment plan. Absent an enforceable
Bel oi t - Rockwel | paynment terns agreenment, HIl cannot be |iable on
any guarantee basis. Furthernore, | find that even if a paynment
terns agreenent exi sted between Bel oit and Rockwel I, HI'l did not
guarantee Beloit’s performance thereunder.?
BACKGROUND

Each party relies heavi |l y on t he busi ness
communi cations anong the principal officers of HI, Beloit and
Rockwel | in support for their respective positions. These
communi cations provide the fact pattern associated with the
negotiations and the outconme of this dispute rests on the
interpretation of, and the weight assigned to, t hese
conmuni cati ons. For conveni ence of reference each conpany’s
principal participants are as foll ows:
For HII:

John Hanson (“Hanson”) - President, CEO and Chairman of the

2This ruling does not affect Rockwell’s breach of
contract claimagainst Beloit.



Boar d
Mar k Readi nger (“Readi nger”) - Senior Vice President (and al so

with Beloit)

For Beloit:
Mar k Readi nger (“Readinger”) - President and director of
Bel oi t
WIlliam Hackett ("“Hackett”) - Executive Vice President

(Operati ons)

Robert Seidel (“Seidel”) - Director of Purchasing

Ber nar d St ur geon (“Sturgeon”) - Pur chasi ng Manager

(Jacksonville, FL)
For Rockwel | :

Robert Ei senbrown (“Eisenbrown”) - Vice President (Drives

Busi nesses)

Robert Van Lieshout (“Van Lieshout”) - Manager, Forest

Products Division

This contested matter results fromAsia Pulp & Paper’s

(“APP”) failed attenpt to construct a paper plant in Perawang,
| ndonesi a. In 1997, APP contracted with Beloit for paper
processi ng machi nery. Beloit, inturn, contracted with Rockwel |
for several component pieces Beloit needed for its APP project.
Of the several purchase orders generated by Bel oit and Rockwel |,

the parties only address PPM 4 and PPM 5 (collectively, the



“Purchase Orders”) in their pleadings.

APP’'s project ran into financial and construction
difficulties and APP suspended its purchasing obligations under
the APP-Beloit purchase orders.® At the tine of suspension,
Beloit had contracted with Rockwell, and Rockwell| had already
conpleted a substantial portion of its obligations to Beloit
under the Purchase Orders. Neither APP nor Beloit initially
i nformed Rockwell of APP's intention to suspend the APP-Bel oit
contracts. Beloit disclosed the suspension to Rockwell during
a January 25, 1999 status neeting that addressed t he progress of
the Purchase Orders. At the neeting, Beloit requested
cancel lation figures for the Purchase Orders. Rockwell conplied
and advi sed that total cancellation charges were $23, 825, 403. 00
for PPM 4 and $4, 824,833.00 for PPM 5.4 See Doc. # 12682, EX.
2. Beloit did not definitively cancel the Purchase Orders until
February 11, 1999. In a letter to Ei senbrown, Hackett stated
that Beloit intended to “exercise[] [its] contractual right to

suspend work under the Purchase Order until further notice.”

3 According to deposition testinony and the pl eadi ngs, the
APP-Bel oit purchase orders contained a term allowing APP to
tenmporarily suspend its obligations for up to one year

4 O these anpunts, Beloit had already paid $2,961, 159. 00
toward PPM 4 and $961, 169. 00 toward PPM 5.
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See Doc. # 12624, Ex. 1; Doc. # 12682, Ex. 3.° The Purchase
Orders only provided for cancellation and did not provide for a
general suspension right. See Doc. # 12624, Ex. 18, at 9-11
Hackett asked Rockwell to investigate alternative uses for any
conpl eted machinery and al so requested a neeting to negotiate
payment terms. See Doc. # 12624, Ex. 1. The neeting woul d
occur on My 4, 1999, after Beloit received and analyzed
Rockwel | s mtigation of danages alternatives.

On May 3, 1999, Sturgeon circul ated possible paynent
plan terms to other Beloit enployees in preparation for the
Bel oi t- Rockwel | neeting. See Doc. # 12624, Ex. 2. Sturgeon’s
proposal nade the follow ng assumptions: (1) that Beloit owed
$2,824,833.00 on PPM 5; (2) that Beloit owed $20, 864, 244. 00 on
PPM 4; (3) cost of noney or interest charges were not included;
(4) the paynents woul d begin Novenmber 1, 1999; and (5) storage
costs were to be negotiated. See id. Sturgeon calcul ated that
Beloit would satisfy PPM 5 in eight nonthly paynents of
$353, 104. 00. PPM 4 would be paid in eighteen nonths, seventeen

paynments of $1, 159, 999. 00 and a final $1, 161, 244.00 install nment.

5 The Court will identify exhibits to Rockwell’s Doc. #
12624 nunerically in order to clarify Rockwell’'s pleadings and
exhi bits. Rockwel | s electronic filing contained six
unidentified “exhibits.” However, eighteen separate exhibits
are found within the six filed “exhibits.” Attached hereto is
an appendi x which identifies the eighteen exhibits by reference
to Rockwell’s filed pleadings and exhibits.



See id.

Bel oit presented Sturgeon’s proposal toward the close
of the neeting. See (Doc # 12624), Ex. 5, at 3. During the
ensui ng di scussion, Rockwell stated that HI I would be required
to back Beloit’s proposal with a parent guarantee. See id. The
Beloit representatives prom sed to discuss the guarantee wth
Hi I personnel and provide Rockwell with an imredi ate answer.

Hackett coordinated Beloit’'s efforts to arrange for the
guarantee and queried Readi nger about the possibility of HII
guar ant eei ng any Bel oit-Rockwel | paynent agreenment. See Doc. #
12624 at 7. Readinger told Hackett that Beloit should submt a
guarantee request to HIl after Beloit reached an agreenent on
the paynment terns and to not “let [a guarantee] stand in the way
of getting an agreenent.” See id. at 8. Hackett then
t el ephoned Ei senbrown to informhimthat H'I would provide the
guarantee if Beloit and Rockwel| agreed to a paynent plan. See
id. at 9. Eisenbrown requested a witten confirmation and on
May 13, 1999, Hackett faxed a letter to Ei senbrown stating that
HIl would provide a guarantee “as part of the paynent plan
agreenment.” See id.

It was not wuntil June 2, 1999 that Rockwell’s Van

Li eshout provided Seidel wth Rockwell’s proposed PPM 4

mtigation credits totaling $5,657,516. See Doc. # 12682, Ex.
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12. Van Lieshout also notified Sturgeon that Rockwell would
accept the paynent plan as presented on May 4 with the addition
of HII's guarantee. See Doc. # 12624 at 9. Ei senbr own
purportedly faxed a draft paynent agreenent and a draft parent
guarantee to Beloit on June 3, 1999. The cover letter requested
t hat Hackett forward these drafts to Beloit’s | egal departnment
for review See Doc. # 12624 at 10; Doc. # 12682, Exs. 16-20.
None of the Beloit officers recall receiving this letter. On
June 7, 1999, Debtors filed voluntary petitions for chapter 11
relief in this Court.
DI SCUSSI ON

Contract d aim

HI'l asserts that pursuant to 8 502(b) (1), the alleged
guar ant ee agreenent i s unenforceabl e under applicable Wsconsin

| aw and, therefore, the Claimnmust be expunged.® In Wsconsin,

6 11 U.S.C. § 502 states:
(a) Aclaimor interest, proof of whichis filed under
section 501 of this title, is deenmed all owed, unless
a party in interest, ... objects.
(b) Except as provided ..., if such objection to a
claimis nmade, the court, after notice and a hearing,
shall determ ne the ampunt of such claim as of the
date of the filing of the petition, and shall allow
such claimin [awful currency of the United States in
such amount, except to the extent that -
(1) such claim is wunenforceable against the
debtor and property of the debtor, wunder any
agreenent or applicable law for a reason other
than because such <claim is contingent or
unmat ur ed,;
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a contract is enforceable when a party proves that an offer, an

acceptance and consideration exist. See NBZ, Inc. v. Pilarski,

520 N.W2d 93, 96 (Ws. Ct. App. 1994). O fer and acceptance
can be denonstrated through “nmutual expressions of assent.” See
id. The consideration elenment is satisfied if an intent to be
bound is proved. See id.

A valid contract requires “a neeting of the m nds” and

each party must to agree on the essential terns. See Todorovich

V. Kinnickinnic Mut. Loan & Bldg. Ass’n, 298 N W 226, 227 (Ws.

1941). “Vagueness or indefiniteness as to an essential term of
the agreenment prevents the creation of an enforceable

contract....” Mont. Conputer Servs.., Inc. v. Hawkins, Ash,

Baptie & Co., 557 NNW2d 67, 75 (Ws. 1996) (citations omtted).

| ndefi niteness and vagueness are contract formation i ssues that
may be addressed directly by the Court as a matter of law. See
id. In Wsconsin, “parties do not need to agree subjectively to
the sane interpretation at the time of contracting in order for
there to be nmutual assent.... [Mutual assent is judged by an
obj ective standard, | ooking to the express words the party used
in the contract.” See id. (citations omtted).

Courts are reluctant to inpose contracts on parties
still engaged in negotiations. However, Wsconsin courts wll

enforce oral and informal contracts as long as the terns are
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conplete and even though a formal witten contract 1is

antici pated or pending. See Francis H Leggett Co. v. West

Salem Canning Co., 144 N.W 969, 972 (Ws. 1914); Van Slett

Craftsman v. C. W Carlson Co., 562 N.W2d 927, at *6 (Ws. Ct.

App. Feb. 13, 1997) (unpublished opinion). Conversely, infornal
written or oral comrunications will not forma binding contract
if the parties were still engaged in negotiations and they
intend to be bound only by a formal witten contract containi ng

all material provisions. See Leggett, 144 N.W at 972. The

guestion | nust address is: “Did [the parties] nean to contract
by their correspondence, or were they only settling the ternms of
an agreenent into which they proposed to enter after all its
particul ars were adjusted, which was then to be formally drawn
up, and by which al one they designed to be bound?” See id.

The record before ne |leads nme to the concl usion that
the dealings between Beloit and Rockwell never left the
negoti ation stage. On these facts neither party was entitled to
bel i eve that a paynent agreenent was binding. Absent a binding
paynment agreenent, there is no basis to conclude the existence
of a guarantee of such an agreenent.

Essential ternms were never resolved and the only
evidence of specified material ternms is a June 3, 1999

unexecuted draft paynent agreenment created by Rockwell
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Ei senbrown’s letter presented the drafts to Bel oit and requested
that Beloit’s |egal departnent review the docunments. See Doc.
# 12682, Ex. 16.7 Ei senbrown al so noted that Rockwell personnel
would be available to answer questions and that Rockwell
“l ook[ed] forward to a speedy resolution of these matters.” See
id. Rockwell’s drafts amounted to nothing nore than its view of
agreed to terns. It seens clear that as sophisticated business
persons, Beloit’s and Rockwell’s managenent would certainly
requi re specific and unequi vocal docunentation before paying on
or receiving a $15 mllion to $20 mllion prom se. Deposition
testimony supports this conclusion. Readi nger testified that
Hackett could not bind Beloit to a particular paynent schene
wi t hout managenent approval. See Doc. # 12624, Ex. 14, at 7.

Rockwel | s creation of the agreenments also denonstrates that

Beloit and Rockwell|l intended to bind thenselves to the paynent
terms only after executing a formal, witten agreenment. I n
answering the question presented in Leggett, | conclude that

Rockwel | 's attenpted formalization and Beloit’s requirenent that

managenent approve any deal wunderm nes any notion that the

! There is sonme discrepancy over whether the draft
agreenents were ever sent to Beloit. Beloit’s officers
testified that they had never seen Eisenbrown’s |etter or the
draft agreenments prior to discovery. As the result would not be
altered, the Court has assuned that the drafts were received by
Beloit for purposes of this opinion.
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parties intended to contract by their correspondence al one.

As of the bankruptcy petition filing, it seems clear
that neither party accepted the same price terns. Bel oit’s
proposed paynment plan assumed PPM 4's cancellation required
paynents totaling $20,864,244.00 to be paid over 18 nonths
Rockwel | 's drafts quoted PPM 4's total outstanding bal ance as
$15, 206, 728. 00, al so payable in eighteen nonths. Rockwel | " s
guot e, although nore favorable to Beloit on its face, represents
mtigation credits faxed to Beloit personnel on the sanme day
Rockwel | “accepted” Beloit’s paynent plan. Only one day after
acceptance, Rockwell faxed its draft agreenments containing the
new price term to Beloit. Rockwel | 's hasty acceptance and
drafting of the agreenments appears to deny Beloit adequate
opportunity to verify, question or negotiate changes to the
mtigation credits as conputed by Rockwell. Furthernore, even
as to the draft paynent agreenment attached to Ei senbrown’s June
3, 1999 letter the parties had not yet agreed on the starting

date for nmonthly install nent paynents.

Even assum ng that Rockwell and Beloit reached an
agreenment on the paynent terns, the evidence sinmply does not
support Rockwell’s assertion that HIl guaranteed any such

paynment terns agreenent. Aside fromthe fact that there is no
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evidence of a managenent decision by HIl to authorize an
appropriate officer of HII to issue such a guarantee, | find
that the statenents in the May 13, 1999 letter from Hackett to
Ei senbrowmn and the June 3, 1999 letter from Ei senbrown to
Hackett fundanentally undercut any argunment by Rockwell that a
parent guarantee exists.

The nmessage given in Hackett’s May 13, 1999 letter is sinple
and unanbi guous:

“This is to confirmthat Harnischfeger will provide a

cor porat e guarantee backing the APP paynent plan that

we presented to you in our neeting |ast week.

Docunent ati on supporting this will be provided as part

of the paynent plan agreenent.”

This letter shows that:

1. There is areference to a paynent plan that has not been
finalized as between Rockwell and Beloit. How could HII
guarantee an obligation that has yet to be specified?

2. The letter is fromHackett as an officer of Beloit. There
is nothing in the letter to suggest that Hackett was exerci sing
any authority as an officer of HI'l or that he received authority
froman appropriate officer of HII.

3. The first sentence of the letter states that H I “wll”
provi de a guarantee. |If the June 13, 1999 letter constitutes

the HI I guarantee why does the letter express what HIl proposes

to do in the future? If the intended effect of the letter was to
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make a guarantee, the sentence would sinply have read that
Har ni schf eger “does hereby” guarantee or words to that effect.

4. The | ast sentence states that “[d] ocunentati on supporti ng
this will” be provided. If the May 13, 1999 letter constitutes
a guarantee then there is no need to state that there will be
document ati on evi dencing such a guarant ee.

The June 3, 1999 letter from Ei senbrown to Hackett
clearly shows that the May 13, 1999 letter did not have the
effect that Rockwell now asserts. The June 3, 1999 letter
purports to transmt to Beloit the very docunents (unexecuted)
which were intended to result in agreenents anong the parties.
In addition to forwarding “[p]roposed |anguage” for change
orders, the letter submtted to Beloit a “Draft Paynment
Agreenent and Parent Guarantee”. Actually, this is a reference
to two separate docunents. The letter requests that Hackett
review each docunent and forward the draft agreements to
Beloit’s counsel. The I etter advises that Rockwell personnel are
avai lable to discuss or to answer any questions. What is to
discuss if the guarantee is already in effect? Finally,
Ei senbrown states that “[w]e | ook forward to a speedy resol ution
of these matters.” The clear inplication of that sentence is
that there was no resolution of the matters as of June 3, 1999.

As to the guarantee, this inplication is consistent with the
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statenent of a Rockwell contract adm nistrator in an interna

report of May 20, 1999 that “Rockwell Automation anticipates

receipt of a Parent Letter of Guarantee from Beloit’'s parent

corporation.” See Doc. # 12682, Ex. 10, at 9 (enphasis added).

Provisions in the proposed Parent Guarantee and the
proposed Paynment Agreenent further confirnms that there never
exi sted an enforceabl e guarantee between Rockwell and HII. In
the third “whereas” clause to the Parent Guarantee it states:
“[w] hereas, a condition precedent to the execution and delivery
of the Paynent Agreenent is the execution and delivery by the
Guarantor of this Guaranty.” “Execution and delivery” are words
connoting intent to be bound. The proposed Payment Agreenment
woul d not be as effective between Beloit and Rockwell absent
execution by HI of the guarantee. As would be expected, the
proposed Paynent Agreenent recites that a condition to
Rockwel | ’s entering into the Payment Agreement is execution by
Hi'1 of the proposed Parent Guarantee.

Several other provisions of the draft Guarantee
Agreenent are worth noting. Section 6.7 of the proposed Parent
Guarantee relates to HI's solvency and recites that “[t]he
Guarantor is, and after the execution and performance of the
Guaranty will continue to be, solvent and able to pay its

respective debts as they mature.” G ven the fact that HII and
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Beloit filed their Chapter 11 petition within days of the June
3, 1999 letter it seenms doubtful that H I could have nmade such
a representation. Section 6.8 makes reference to HI's delivery
to Rockwell of audited financial statements as of a “blank”
date. Thus, even as to the proposed Parent Guarantee docunment
the conplete ternms had not been finalized.

Statute of Frauds

Rockwel | asserts that Hackett’'s May 13, 1999 letter is
awiting sufficient to satisfy the statute of frauds. See Doc.
# 12624 at 15. Even if the May 13, 1999 letter could be
construed as an unequivocal statenment of a guarantee, as
di scussed below, there is no basis to conclude (a) that Hackett
was acting as an authorized agent for HI or (b) that Rockwel
reasonably believed Hackett was such an agent. Thus, there is
no Hl witing satisfying the statute of frauds requirenent.

Prom ssory Estoppe

Rockwel | argues that “[e]ven if the statute of frauds
were not satisfied, HI would still be liable on its guarantee
comm t ment based on principles of prom ssory estoppel.” Doc. #
12624 at 21. W sconsin |aw defines prom ssory estoppel as:

A prom se which the prom sor should reasonably expect
to induce action or forbearance of a definite and
substantial character on the part of the prom see and

which does induce such action or forbearance is
binding if injustice <can be avoided only by
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enf orcenent of the prom se.

Hof fman v. Red OM Stores, Inc., 133 N W2d 267, 275 (Ws. 1965)

(adopting Restatenent (Second) of Contracts 8 90 (1981)). I
address two basic i ssues: (1) reasonabl eness of the reliance and
(2) detrinent.

Did Rockwel | reasonably rely on Hackett’s authority to
bind HI? 1 find that it clearly did not.

| need to determ ne whether Hackett had actual or
apparent authority to provide Rockwell wth a guarantee.

“Authority can be created in any way in which a person can

mani f est consent to another....” Skrupky v. Elbert, 526 N. W 2d
264, 269 (Ws. Ct. App. 1994). An agent’s express actual
authority will be found in the contract between the principa
and the agent. See id. Inplied actual authority results when

the agent, and not a third party, reasonably believes he has
authority based on the principal’s actions. See id. Wth
apparent authority, a principal is |liable when “the acts of one
who reasonably appears to a third person, through acts by the
principal or acts by the agent if the principal had know edge of
t hose acts and acqui esced in them to be authorized to act as an

agent for the principal.” See Panperin v. Trinity Memil Hosp.,

423 N.W2d 848, 853 (Ws. Ct. App. 1988).

Actual Authority
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Hackett possessed neither expressed nor inplied actual
authority to issue an HIl guarantee. Docunents in the record
confirm that the power to issue a parent guarantee did not
reside in any of HI I subsidiaries or their officers. See Doc.
# 12624, Ex. 9; Doc. # 12682, Ex. 24. The Omi bus Parent
Guar antee Resol ution, adopted by HI's Board of Directors on
Cct ober 16, 1996, recognized guarantee letters only if
authorized by the following HI officers: Chairman, Chief
Executive O ficer, President, any Executive Vice President and
the Treasurer. See Doc. # 12624, Ex. 9, at ¢ 1. Hackett did
not hold any position in HI and | acked any expressed authority
to i ssue a guarantee.

Hackett also |acked inplied authority to issue a
guarantee. Based on his know edge of the ommi bus resol ution and
on conversations occurring during the Bel oi t - Rockwel |
negotiations, it would have been unreasonable for Hackett to
assume he had authority to issue a guarantee. Deposition
testinmony bears this out. Hackett acknow edged discussing a
parent guarantee wi th Readi nger and possibly with Hanson. See
Doc. # 12624, Ex. 12, at b57. Hackett also comented that he
understood no guarantee would be delivered by HI unless “an
agreed plan [was] basically executed first.” See id. at 58.

Hanson testified that even though he had authority to provide
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cor porate guarantees, any guarantees were revi ewed and approved
by HII's CEO and CFO. See Doc. # 12624, Ex. 13, at 31.
Finally, Readinger testified that Hackett’s authority extended
to negotiating new paynment ternms but did not grant him the
authority to bind Beloit to any agreenment. See Doc. # 12624,
Ex. 14, at 17. Regarding a guarantee, Readi nger recalled that
(1) he and Hackett discussed the issuance of a guarantee; (2)
Beloit would present only a detail ed and conpl ete agreenent to
Hi'l for consideration; and (3) that he told Hackett not to |et
the issue of a parent guarantee hold up negotiations. See id.
at 20.

This testinony clearly shows that Hackett could not
have reasonably assuned that HI |l had i npliedly authorized himto
issue an HIl guarantee. Furt hernmore, Hackett’'s testinony
reflects his understandi ng that a guarantee woul d be i ssued only
on condition of a finalized paynent agreenment. Rockwel | ' s
contention that Hackett possessed actual authority to issue the
guarantee is sinmply not supported by the record.

Apparent Authority

Rockwel | mai ntai ns Hackett was the apparent agent of
HI'l and that the guarantee i s binding as presented to Ei senbrown
by the May 13, 1999 |letter. | disagree. Rockwel |  must

establ i sh Hackett’'s apparent agency by clearly showi ng: (1) an
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act by the agent or principal justifying belief in the agency;
(2) know edge thereof by the party sought to be held; and (3)
reliance thereon by the plaintiff, consistent with ordinary care

and prudence. See Silberman, 218 N.W2d at 733; Panmperin, 423

N. W2d at 854.

Rockwel | does not point to any specific H I conduct
aut horizing Hackett’'s alleged promse or HII's acquiescence
after Hackett nmde the all eged pronmse. It is inportant to note
that Rockwell received a duly authorized HII guarantee in
connection with a transaction wholly unrelated to the dealings
at issue here. Rockwel | received a letter from Sonerset R
Waters, HIl's vice president and treasurer, on April 27, 1999.
In this letter, HI agreed to guarantee any i ndebtedness owed to
Reliance Electric (a division of Rockwell) by HI’'s subsidiary
Joy Technol ogi es, Inc. See Doc. # 12682, Ex. 26. Rockwel |
received this letter less than one nonth before Ei senbrown
recei ved Hackett’s May 13, 1999 letter. The Waters and Hackett
letters are markedly dissimlar. Unlike Hackett’'s letter, the
guarantee 1issued by Sonmerset R Waters contains nultiple
par agraphs, is presented on HIl stationary and is signed by a
Beloit officer authorized to provide guarantees. Wat er s’
guarantee i s a sophisticated financial docunent with formalized

terms, including an expiration date, restrictions and a tota
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guarantee amount. See id. Hackett’s May 13, 1999 letter | acks
all of this detail and formality. Conparing these two letters,
it seens clear that Hackett’'s letter is insufficient to inply
t he exi stence of apparent authority.

As shown i n deposition testinony, H | nmanagenent | acked
know edge of Hackett’'s letter. Al t hough they engaged in
di scussions regarding a guarantee, Hanson and Readi nger
testified that a guarantee woul d not be i ssued unl ess Beloit and
Rockwel | reached a conpl ete paynent agreenent satisfactory to
all involved. See Doc. # 12624, Ex. 12, at 58 (Hanson
deposition); Doc. # 12624, Ex. 14, at 20 (Readi nger deposition).
This testimony is entirely consistent with Rockwell’s
“condition” provision in the proposed Parent Guarantee as
di scussed on page 14 above. Hackett |acked authority, express,
i nplied or apparent, to i ssue a guarantee and Rockwel |’ s al |l eged
reliance on Hackett’s authority to issue the guarantee was
unr easonabl e.

Detri nental Reliance

Rockwel | asserts that in relying on the alleged
representation by Hackett in the tel ephone conversation of May
13, 1999 and Hackett’'s My 13, 1999 follow up letter, it was
injured because it “abstained from pursuing its legal right to

coll ect on the debt immediately.” See Doc. # 12624, at 21. This
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assertion has no substance. The Debtors filed their bankruptcy
petitions on June 7, 1999. It is inconceivable that Rockwel
could have comenced a collection action against Beloit,
obt ai ned a judgenent and coll ected on that judgenent within the
25 day period between the May 13 letter and June 7 automatic
stay order resulting from the bankruptcy petition. | ndeed,
under W sconsin |law a defendant has up to 45 days just to

respond to a conplaint. See Ws. Stat. Ann. 8802.06 (West 2003)

CONCLUSI ON
For the forgoi ng reasons Rockwel |’s guarantee claimis

di sal | owed.



APPENDI X
This appendix is intended to clarify Rockwell’s
exhibits attached to its Menorandum in Opposition to Debtors’
Obj ections Seeking to Expunge Claim No. 7082 Filed By Rockwel l
| nternational Corporation (Doc. # 12624). Rockwell identified
seven exhibits on the first page of its menorandum but attached
at | east el even additional exhibits when filing the menmorandum

Rockwel | s exhibits referenced in the Menorandum Opi nion are as

fol | ows:
Exhibit 1 First page foll owing Rockwel |’ s
menor andum
Letter Dated February 11, 1999 from WIIliam
Hackett of Beloit to Robert Ei senbrown of
Rockwel | .
Exhibit 2 Second page foll owi ng Rockwell’ s
menor andum
E- mai | from Bernie Sturgeon regarding
Rockwel | Automation Proposed Payment Plan
with attached cal cul ati ons.
Exhi bit 3 Fourth page foll owi ng Rockwell’s
menor andum
Agenda.
Exhi bit 4 Fifth page foll owi ng Rockwell’s
menor andum
E-mai|l dated May 5, 1999 from Robert Seidel
regarding Beloit’s offer for a new paynment
pl an.
Exhibit 5 Si xth page foll owing Rockwel |’ s

menor andum
Meeting mnutes from May 4, 1999 neeting
bet ween Bel oit and Rockwel | Representatives.

Exhibit 6 Ni nt h page foll owing Rockwell’s



Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

Exhi bi t

7

8

9

10*

11>

12*

13*

14>

15*

16*

menor andum
Letter dated May 13, 1999 from WIIliam
Hackett to Robert Eisenbrown regarding
Har ni schf eger’ s parent guarantee.

Tent h page following Rockwell’s
menmor andum
Facsimle dated June 2, 1999 from Bob Van
Li eshout to Robert Seidel regarding PPM 4
revised order total.

Twel fth page foll owi ng Rockwell’s
menor andum
PPM 4 revised order total wth Robert
Seidel’s handwritten notes.

Thirteenth page after Rockwell’s
menor andum
Omi bus Parent Guarantee Resolution dated
Cct ober 16, 1996 by the Board of Directors
of Harni schfeger Industries, Inc.

Excerpts from the deposition of Francis
Cor by.

Excerpts from the deposition of Robert
Ei senbr own.

Excerpts from the deposition of WIIliam
Hackett.

Excerpts fromthe deposition of John Hanson.

Excerpts from the deposition of Mark
Readi nger.

Excerpts from the deposition of Robert
Sei del .

Excerpts form the deposition of Bernard
St ur geon.

Purchase Order No. 43B07-LP5 dat ed Septenber
30, 1997.

Terms and Conditions of Purchase, dated July
21, 1997, between Reliance El ectric division
of Rockwel| Automation and Bel oit.



* These exhibits were identified as nunbered by Rockwel |
first page of its nmenorandum in opposition.
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UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: )
) Chapter 11
HARNI SCHFEGER | NDUSTRI ES, | NC. , )
et al., ) Case No. 99-2171 (PJW

) (Jointly Adm ni stered)
Debt or s.

ORDER

For the reason set forth in the Court’s Menorandum
Opi nion of this date, Harnischfeger Industries, Inc.’s objection
(Doc. # 8455) to Rockwell International Corporation’s claim
number 7082 is SUSTAINED so that Rockwell | nt er nati onal
Corporation’s claim nunber 7082  agai nst Har ni schf eger

| ndustries, Inc. is Dl SALLOVED.

Peter J. Wl sh
United States Bankruptcy Judge

Dated: May 16, 2003



