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Dear Counsel :

This is with respect to the notion (Doc. # 14) of Thonas
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E. Hoffneyer, Bruce R Dunn and Bruce W Gorsline (collectively,
“Plaintiffs”) for an order determining that this adversary
proceeding is non-core. | will grant the notion for the reasons
di scussed bel ow.

The Loewen Goup International, Inc. (“LAI”) and
approxi mately 830 of its direct and indirect subsidiaries and/or
affiliates (collectively, “Debtors”) filed voluntary petitions for
relief under chapter 11 of the Bankruptcy Code on June 1, 1999
(“Petition Date”).* (Pl.’s Mt. (Doc. # 14) at 2.) Debt or s’
chapter 11 cases were consolidated for procedural purposes and
adm nistered jointly. On Decenber 5, 2001, Debtors’ Fourth Amended
Joint Plan of Reorganization (“Plan”) was confirmed (Doc. # 8671
Case No. 99-1244).°2

LA |’s business operations primarily consist of funeral
homes, ceneteries and rel ated businesses. The instant adversary
proceeding arises out of LAIl’s pre-petition purchase from
Plaintiffs of six funeral hones located in and around Lansing
M chigan. Plaintiffs are Mchigan residents and funeral directors

duly licensed by the State of M chigan who, prior to February 21,

! Some of the Debtors filed for bankruptcy subsequent to June 1,
1999.

2 Nineteen of the Debtors were not included under the Plan due to
unresolved litigation that remained pending at the tinme the Plan
was filed. Four additional Debtors were not included because they
had no inpaired class voting to accept the Plan. See 11 U S.C. §
1129(a) (10).
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1996, each owned one-third of the shares of Gorsline-Runicman Co.,
a M chigan corporation engaged in the funeral hone business in the
Lansing, Mchigan area. (Pl.”s Mot. (Doc. # 14) at 2.) On February
21, 1996, Plaintiffs entered into an agreenent (“Merger Agreenent”)
with LAI, pursuant to which LAl agreed to purchase all of
Plaintiffs’ shares in Gorsline-Runicman Co. for $13 million in cash
and LGl stock at closing. (ld. at 3; Conmplaint  11.) I n
addition, the Merger Agreenent provided for additional paynents of
approximately $7 mllion to Plaintiffs upon the occurrence of
certain events (“Triggering Events”).® (Conplaint § 19.)

At the closing of the Merger Agreenent, LG1 and
Plaintiffs simultaneously executed another agreenent (*Side
Agr eement” and collectively wth the Merger Agr eenent ,
“Agreenments”), pursuant to which Plaintiffs becanme entitled to
recei ve noney damages fromLGA 1 in the event that LAl still owned
any ceneteries in Mchigan (“Mchigan Ceneteries”) as of April
1996. (Bush Resp. (Doc. # 15) at 3.) Under M chigan law, a
corporation that directly or indirectly owns or operates a cenetery
is prohibited fromdirectly or indirectly owning or operating a
funeral home. (Conplaint § 14; MC. L. § 339.1812 (2002) (the

“Mchigan Anti-Conbination Law').) Plaintiffs had concerns

3 Pursuant to section 1(D) of the Merger Agreenent, a Triggering
Event was deened satisfied if certain econom c goal s based upon t he
nunber of funeral calls, gross revenues and/or net cash fl ows were
achieved by Gorsline-Runicman during the first three years
followng the closing of the Merger Agreenent. (Conplaint § 19.)
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regarding LA 1's purported joint ownership of funeral honmes and
ceneteries in Mchigan because a potential penalty for violating
the M chigan Anti-Conbination Law is the revocation or suspension
of Plaintiffs’ funeral directors licenses. (Conplaint  14.) To
address these concerns, the parties executed the Side Agreenent
whi ch provi des that the Triggering Events contained in section 1(d)
of the Merger Agreenent “shall be deemed to have occurred and be
conpletely satisfied for all Measurenent Periods if... (b) [LAI],
as of February 21, 1997, owns any of the [Mchigan] Ceneteries...”
(Side Agreenent at § 1(b)). (Conplaint § 20.) The Side Agreenent
al so provides that if LAl owned any of the Mchigan Ceneteries
between April 1996 and February 1997, LAl would pay Plaintiffs
“Addi tional Paynents” of $50,000.00 on April 12, 1996, $10, 000 per
nonth for the nonths of My 1996 through January 1997, and an
addi ti onal $50, 000.00 on February 21, 1997. (Side Agreenment at 1
2; Conplaint 9§ 21.) These obligations, in addition to those
undertaken by LAl in connection with the Merger Agreenent, were
secured by three nortgages (“Mrtgages”) on the real property upon
whi ch the six Gorsline-Runi cman funeral hones operate. (Pl.’s Mot.
(Doc. # 14) at 3.)*

Subsequent to the closing of the Agreenents, Plaintiffs

continued to be concerned wth LGI’'s apparent continued

“ Both the nobrtgages and the Agreenents were negotiated and
executed in Mchigan and expressly provide that they are governed
by Mchigan law. (Pl.’s Mdt. (Doc. # 14) at 3-4.)
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i nvol venent in the Mchigan Ceneteries. (Conplaint § 25.) On or
about April 24, 1997, Plaintiffs wote a letter to Defendant Craig
Bush (“Bush” or collectively with LAIl, “Defendants”) to express
their concerns. (Id. at 7 26.) Bush, who is currently the nanagi ng
menber and sol e owner of Meadco, LLC, a Mchigan limted liability
conpany t hat purportedly purchased certain M chigan Ceneteries from
LA, was at all times relevant to the negotiati on and executi on of
the Agreenents, an officer and enployee of LGAI, and a nenber of
LA 1’'s in-house |l egal staff. (Pl.’s Mot. (Doc. # 14) at 3.) During
the negotiation of the Agreenents, Bush allegedly represented to
Plaintiffs that LAl would divest itself of the M chigan
Ceneteries. (1d.) Neither Bush, nor anyone else fromLG | responded
to Plaintiffs' letter dated April 24, 1997. (Conplaint Y 27.)
On April 30, 1997, the Mchigan Funeral Directors
Associ ation (“MDA’) commenced an action (“M-DA Action”) against
LAl in Mchigan state court alleging that LAl was in violation of
the M chigan Anti-Conbination Law. (ld. at § 28.) The conpl aint
was di sm ssed on procedural grounds in 1997 (ld. at § 30, n. 2),
but was | ater renewed with the M chi gan Departnent of Consumer and
| ndustry Services in Decenber 2000.° (1d. at { 46.).
On Septenber 14, 2000, seventeen wholly owned debtor

subsidiaries of LAl (“Mchigan Debtors”) commenced an adversary

> The relief sought by the MFDA effectively includes the revocation
of Plaintiffs’ funeral hone |licenses. (Conplaint § 46.)
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proceeding in this Court seeking declaratory and other relief
concerning the Mchigan Ceneteries all egedly owned and operated by

LA 1. (APC Assoc., et al. v. Meadco, L.L.C., et al., Adv. Proc. No.

00-929; Conplaint § 35.) In their conplaint, the Mchigan Debtors
allege that the Mchigan Ceneteries were transferred by M chigan
Debt ors APC Associ ation, OVC Association and Gsiris Hol di ngs of
M chigan, Inc. to Meadco., LLCon April 17, 1996. (Conplaint ¥ 36.)
Plaintiffs believe that this and other allegations contained inthe
M chi gan Debtors’ verified conplaint constitute adm ssions by LA I
that it is the de facto ower of the Mchigan Ceneteries. (ld. at
19 36-43.)

On May 31, 2001, Plaintiffs comenced the instant
adversary proceedi ng seeking a declaratory judgnent that LA | does
in fact “own” certain Mchigan Ceneteries and therefore, 1is
obligated to Plaintiffs under the Agreenents to the extent secured
by the Mortgages filed in connection therewith. (Id. at § 52.) In
addition, Plaintiffs seek nonetary damages from Bush for his
al | eged m srepresentations and om ssions regarding LA 1’ s purported
di vestiture of its Mchigan cenetery holdings (l1d. at {Y 53-58),
and for breach of his fiduciary duty to Plaintiffs, as sharehol ders
and partners of LAI, to refrain from making such material

m srepresentations and onmissions (ld. at Y 59 -62).° LAl filed

 Plaintiffs further demand a jury trial on all triable issues set
forthintheir conplaint (“Conplaint”). Plaintiffs do not consent
to ajury trial in the Bankruptcy Court. (Conplaint at 22.)
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a notion (Doc. # 4) to dismiss the Conplaint on July 9, 2001. On
October 1, 2001, Plaintiffs filed the instant notion (Doc. # 14)
seeking a determination that the proceeding is non-core.’
Thereafter, on Decenber 5, 2001, Debtors’ Plan was confirnmed.
(Order (Doc. # 8671, Case No. 99-1244).)8 The Pl an becane effective
on January 2, 2002. (Pl.’s Supp. Mem (Doc. # 24) at 3.)
Plaintiffs argue that the i nstant adversary proceedingis
non- core because the clains asserted herein arose pre-petition and
constitute a traditional state | awaction that exists i ndependently
of LA 1’s bankruptcy case. (Pl's Mot. (Doc. # 14) at 7.) | agree.
Al t hough Defendants set forth several argunents as to why this
action constitutes a core proceeding pursuant to 28 US C 8§
157(b)(2)° | find these argunments unpersuasi ve.
Section 157(b)(2) sets forth a nonexclusive list of core

proceedi ngs. Relevant to the instant action, 8 157(b)(2) (A, (B,

"Plaintiffs sinmultaneously filed a notion (Doc. # 13) to wi thdraw
the reference of the proceeding to this Court. Pursuant to Rule
5011 (a) that notion is to be decided by the District Court.

8 The Plan provides in pertinent part:
Not hi ng contained in the Plan or this Confirnmation O der
shall be deened to discharge, void or otherw se affect
the liens, if any, and the rights and renedi es connect ed
therewith, of Thomas E. Hoffmeyer, Bruce B. Dunn and
Bruce W Corsline under those certain real property
nort gages given by the Debtors on or about February 21,
1996.
(Order Confirmng Plan (Doc. # 8671, Case No. 99-1244) at 58, ¢
12.)

® 28 U .S.C 88 101 et seq. is hereinafter referred to as “8§ __".



(G, (K) and (O provide:

(2) Core proceedings include, but are not limted to-

(A) matters concerning the adm nistration of
t he estate;
(B) all owance or disall owance of cl ai nms agai nst the
estate or exenptions from property of the estate,
and estimation of clains or interests for the
pur poses of confirm ng a plan under chapter 11, 12,
or 13 of title 11 but not the liquidation or
estimation of contingent or unliquidated persona
injury tort or wongful death clains against the
estate for purposes of distribution in a case under
title 11;

* * *
(G notions to termnate, annul, or nodify the
automati c stay;

* * %
(K) determnations of the validity, extent, or
priority of liens;

* * %
(O other proceedings affecting the |iquidation of
the assets of the estate or the adjustnent of the
debtor-creditor or +the equity security holder
rel ati onship, except personal injury tort or
wrongful death clains.

28 U.S.C. 8 157(b)(2).* Although the anbiguity of subsections (A)
and (O has caused variations in the nmanner in which courts
di stingui sh between core and non-core proceedings, the Third
Circuit has held that “a proceeding is core under section 157 if it
I nvokes a substantive right provided by title 11 or if it is a
proceeding that, by its nature, could arise only in the context of

a bankruptcy case.” Torkelsen v. Maggio (In re GQuild and Gallery

10 Bush contends that the instant adversary proceeding is a core
proceedi ng pursuant to 8 157(b)(2)(A), (K) and (O. (Bush Resp
(Doc. # 15) at 6.) LGl contends that the proceeding is core
pursuant to 8§ 157(B), (Q, and (K). (Debtors’ Opp’ ' n (Doc. # 16) at
2.)
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Plus, Inc., 72 F.3d 1171, 1178 (3d Cir. 1996) (quoting In re Marcus

Hook Dev. Park, 1Inc., 943 F.3d 261, 267 (3d Cr. 1991). A

proceeding is not “core” sinply because it “arguably fits within

the literal wording” of one of the listed proceedings under 8

157(b)(2). In re Lacy, 183 B.R 890, 893 (Bankr. D. Colo. 1995);

see also Southeastern Sprinkler Co. v. WMertech Corp. (ln re

Myertech Corp.), 831 F.2d 410, 416 (3d Cir. 1987) (“It is difficult

to perceive of a proceeding which would not fall under the all-
enconpassi ng | anguage of either § 157(b)(2)(A) or 8§ 157(b)(2)(0O),
but we are cautioned that an expansive interpretation of these
provisions may lead to sone seemngly incorrect and overbroad
results regarding core proceedings). Rather, to be a core
proceedi ng, “an action nust have as its foundation the creation,
recognition, or adjudication of rights which would not exist
i ndependent of a bankruptcy environment although of necessity there

may be a peripheral state | awinvol venent.” Hatzel & Buehler, |Inc.

v. Orange & Rockland Utils., Inc., 107 B.R 34, 40 (D. Del 1989)

(quoting Acolyte Elec. Corp. v. City of New York, 69 B.R 155, 173

(E.D.N.Y. 1986). As the Fifth Crcuit stated in In re Wod, 825

F.2d 90 (5" Gir. 1987),

[i]f the proceedi ng does not invoke a substantive right
created by the federal bankruptcy law and is one that
could exist outside of bankruptcy it is not a core
proceeding; it may be related to the bankruptcy because
of its potential effect, but under section 157(c)(1) it
Is an “otherw se related” or non-core proceeding.

Id. at 97, quoted in Torkelsen, 72 F.3d at 1178. Such is the case
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her e.

Wi | e Defendant Bush admts that the clains asserted
agai nst him are non-core, he contends that such clains should be
consolidated with the “core” clainms asserted against LAIl. (Bush
Resp. (Doc. # 15) at 2.) Bush argues that the clains asserted
against LAl constitute “core” clainms pursuant to 8 157(A), (K),
and (O because, respectively: (1) subsection (A) provides that
core proceedings are not Ilimted to matters concerning the
adm ni stration of the estate;?* (2) this action seeks to resol ve the
extent of LAIl's liability to Plaintiffs on a pre-petition contract
and therefore, Plaintiffs are essentially asking this Court to

determ ne the amount of LGI1’'s liability on an allegedly secured

1 I'n support of this argunent, Bush cites several cases in which
courts found that certain pre-petition breach of contract clains,
where rel ated to the bankruptcy case, constituted core proceedings
under 8 157(b)(2). | find these cases to be inapposite. See In re
M/ertech, 831 F. 2d at 843-44 (finding action for breach of contract
to constitute a claim against debtor’s bankruptcy estate and
therefore, a core proceeding pursuant to 8 157(b)(2)(B)); In re
L.B. Trucking, Inc., 90 B.R 81, 84 (D. Del. 1988) (finding
debtor’s counterclaimto be a core matter because it constituted a
counterclaimby the estate against a creditor’s clai magainst the
estate); dassel v. Allegheny Int’'l Credit Corp., 111 B.R 495, 498
(WD. Pa. 1990) (finding determnation on allowability of
Plaintiffs” claimto be a core matter); Inre FRG Inc., 121 B.R
710, 716 (Bankr. E.D. Pa. 1990) (entering order to dismss
conplaint and finding that the court had no jurisdiction over
clains for racketeering, fraud, negligence, breach of fiduciary
duty, conspiracy and breach of contract asserted by Plaintiffs
agai nst non-debtors); Neuner v. C G Realty Capital Ventures-|
L.P. (Inre Sharp Run Assoc., L.P.), 157 B.R 766 (D.N.J. 1993); In
re A. Barletta & Sons, 1993 Bankr.Lexis 2095, *7 (Bankr. M D. Pa.
1993) (finding that novants failed to persuade court to abstain
fromhearing objections to proofs of clains for breach of contract
and warranty damages).
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claim?® and (3) this proceeding affects the liquidation of the

assets of LAIl’'s estate (“Estate”) because Plaintiff seeks $ 17

mllion in liquidated and conpensatory damages, in addition to
puni tive damages, which will be paid out of the Estate’s assets.?!?
(Id. at 6-7.) In addition, Defendant LG 1| argues that this

proceeding is core pursuant to 8 157(b)(2)(B) and (G because the
action: (1) effectively seeks a determ nation of the allowance of
Plaintiffs’ secured claimagainst the Estate; and (2) constitutes
an action which effectively seeks a nodification of the automatic

stay. ! (Debtors’ Opp’'n (Doc. # 16) at 3-4.) | find each of these

2 1n support of this argunent, Bush notes that Plaintiffs have
characterized this action as concerning ‘the validity of the
nortgages granted to Plaintiffs by LAI’ in their brief submtted
in response to LAI1’s notion (Doc. # 4) to dism ss. (Bush Resp.
(Doc. # 15) at 7.) However, | find Plaintiffs’ characterization of
the action in the context of LGI's notion to dismss to be
i rrel evant.

B Plaintiff seeks approximately $7 mllion in damages fromLG | and
$10 mllion from Bush. (Conplaint at 22.) However, Bush contends
that the clains asserted against him pertain to his official
capacity as a fornmer Assistant General Counsel and officer of LAI
and therefore, to the extent Bush if found to have acted in his
official capacity, LGl is responsible for any judgnent rendered
agai nst him (Bush Resp. (Doc. # 15) at 2.) Bush al so cont ends t hat
LAl wll assune responsibility for any judgnment against Bush
whether in his individual or official capacities pursuant to the
pendi ng Motion to Approve Sal e of M chigan Ceneteries. (l1d.) There
is nothing in the record to support or these contentions.

M LAl also nakes the sane argunent nade by Bush with respect to
why this action constitutes a “core” proceeding pursuant to 8
157(b) (2)(K). (Debtors’ Opp’'n (Doc. # 16) at 2-3.)
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argunent s unpersuasi ve. *®
The instant proceeding neither invokes a substantive
right provided by title 11, nor constitutes a proceeding which
could only arise in the context of a bankruptcy case. See
Torkel sen, 72 F.3d at 1178. The clains asserted herein constitute
traditional state | aw causes of action sounding in tort, contract
and property law which arose prior to the petition date.
Plaintiffs’ clains depend in no way on an interpretation of the
Bankruptcy Code and could have been brought prior to and
i ndependent of Debtors’ bankruptcy. As such, | find the instant

proceedi ng to be non-core. See Beard v. Braunstein, 914 F.2d 434,

443 (3d Cir. 1990) (“It is clear that to the extent that the claim
is for pre-petition contract damages, it is non-core.”); In re

Doni ngt on, Karcher, Sal nond, Ronan & Rainone, P.A., 194 B.R 750,

758 (D.N.J. 1996) (finding proceeding to be non-core because the
state contract and tort clainms involved “pre-petition conduct,
relate only peripherally to the bankruptcy itself, and involve no

substantive right in bankruptcy”); Mellon v. Del aware & Hudson Ry.

Co. (In re Delaware & Hudson Ry. Co.), 122 B.R 887, 894 (D. De

15 Bush also inplies that the sinple fact that Plaintiffs referenced
adversary proceedings and statements nmade within the context of
Debt ors’ bankruptcy in the Conpl aint denonstrates that the instant
proceeding is core. (Bush Resp. (Doc. # 15) at 3-5.) | disagree.
These references have been nade sinply to support the allegations
made in the Conplaint. They do not constitute an adm ssion that
this proceeding is core and in fact, have no bearing on the
determ nation of the issue.
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1991) (finding state law clains which existed prior to and
i ndependent of the filing of debtor’s bankruptcy to be non-core);
Hat zel , 107 B.R at 39 (finding proceeding to be non-core “because
the state contract and tort clains do not involve any
i nterpretation of the Bankruptcy Code and are not ot herw se rel ated
to the underlying bankruptcy proceeding”).?®
Contrary to Defendants’ contentions, this action cannot
be characterized as one which seeks (i) the determ nation of the
validity of a lien, (ii) the allowance of a secured clai magai nst
the Estate, or (iii) a nodification of the automatic stay.
Al though it is true that the outconme of this proceeding may have
sone effect on LA 1’ s bankruptcy case due to the fact that LA | nay
be liable to Plaintiffs for danages arising out of its pre-petition

conduct, see Marcus Hook, 943 F.2d at 264 (“A proceeding is rel ated

to bankruptcy if ‘the outcone of that proceedi ng coul d concei vably

have any effect on the estate being adm nistered i n bankruptcy.’”)

' LAl attenpts to distinguish these cases on the ground that the
claims in the instant adversary proceeding, in contrast to the
cases cited, have been asserted against a debtor, and argues that
Plaintiffs have cited no cases involving clains asserted agai nst a
debtor’s estate. (Debtors’ Opp'n (Doc. # 16) at 6.) | find this
argunent to be unpersuasive. First, there is nothing in the
Bankruptcy Code or Third G rcuit case |aw which provides that the
party against whom a claim is asserted should be a factor in
determ ni ng whet her a proceeding is core or non-core. |n addition,
this is not a situation involving clains asserted against a
debtor’s estate. The Pl an, which has already becone effective,
specifically provides that any liens held by Plaintiffs survive
LA 1’"s bankruptcy. Therefore, any clains held by Plaintiffs on
account of the Mrtgages may now be asserted agai nst reorganized
LA, not the former bankruptcy estate.



14

(quoting Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984)),

the proceeding will not effect Debtors’ clainms processes or their

bankruptcy cases in general. See Donington, 194 B.R at 759

(*subsection (O does not render a proceeding core nerely because
the resolution of the action results in nore, or |ess, assets in

the estate.””) (quoting In re Baranello & Sons, Inc, 149 B.R 19,

25 (EED.N Y. 1992). Plaintiffs withdrew their proof of claimas of
right prior to the commencenent of this action. Ther ef or e,
Plaintiffs’ alleged “clainf constitutes a legal nullity for the
pur poses of Debtors’ bankruptcy and is conpl etely governed by state

law. See Smith v. Dowden, 47 F.3d 940, 943 (8'" Cir. 1995) (holding

that creditors’ wthdrawal of proof of claim before trustee was
able to conmence fraudulent transfer proceeding against them
rendered their withdrawn claima legal nullity, not effective to
wai ve defendants’ Seventh Anmendment right to a jury trial). In
addition, the Plan, effective as of January 2, 2002, expressly
provides that any liens held by Plaintiffs ride through Debtors’
bankrupt cy case unaffected. Therefore, whether or not this action
coul d have ever been characterized as one seeking to nodify the
automatic stay or seeking the allowance of a claim against the
Estate, the issue is now noot. The stay no |onger applies and
therefore, Plaintiffs may seek to enforce their alleged liens in
state court against reorganized LGl outside the context of

Debt ors’ bankruptcy.
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For the reasons discussed above, | find the instant
adversary proceedi ng to be non-core. Therefore, Plaintiffs’ notion
(Doc. # 14) for a determnation that this adversary proceeding is
non-core is granted.

SO ORDERED.

Very truly yours,

Peter J. Wl sh

PIW i pm



