IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: ) Chapter 11
)
HO GLOBAIL HQLDINGS, INC., ) Case Ngo. 02-10760 (MFW)
et al., )
) (Jointly Administered)
Debtors. )
)

OPINION'

This matter is before the Court on the Motions of various
lLandlords? for immediate payment of rent [or the post-petition
portion of March 2002 (“the Stub Rent”). HQ Global Holdings,
Inc., and certain of its affiliates (collectively “the Debtors”)
objected to the Landlords’ Motions. For the reascns set forth
below, we deny the Motions without prejudice and defer Lhe
ligquidation and payment of the Stub Rent until after the Debtors
have determined whether to assume or reject the Landlords’

leases,.

! This Opinion constitutes the findings of fact and

conclusions of law of the Court pursuant te Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.

2 The landlords are Trizec Holdings, Inc., RREEF Management
Company, as Agent for TMT Demeonet, Inc., Prudential Insurance
Company of America Co. (“Prudential”), Crescent Brockdale
Associates, LLZ, Reckson, Park Avenue Properties Asscclates LLC,
$/K W.V.R. Assccilates, 666 Fifth L.P., Mack-Cali Realty L.P.,
Mack Cali Really Asszociates L.L.C., Carr America Realty
Corporation, Carr Development and Censtruction, L.P., Carr
Realty, L.P., and Gateway 1 Newark LLC (collectively “the
Landlords”) .



BACKGROUND

The Debtors are tenants under numercus unexplired non-
residential leases. Under each of the leases, the annual rent 1is
pavable in monthly installments in advance., With respect to each
of the Landlord’s leases, the Debtors did not pay the monthly
rent due on March 1 for lhe month of March 2002.

On March 13, 2002 (“the Petition Date”) the Debtors filed
voluntary petitions under chapter 11 ¢f the Bankruptcy Code. On
May 7, 2002, Prudential filed a Motion to Compel Immediate
Fayment of Post-Petiticn Renl for Lhe March 2002 “Stub” Pericd.
The other Landlords have either joined the Motion of Prudential
or filed similar Motions. In each Molion, the Landlords seek
immediate payment, under section 365(d) (3) and/or section 503 (b)
of the Bankruplcy Code, of the Stub Rent for the 19-day periocd
from the Petition Date through March 31, 2002, Most of the
leases have not vet been assumed or rejected by the Debktors., On
June 18, 2002, the Dcbtors filed an objecticn te the Landlords’

Motions and a hearing was held on June 25, 2002,

II, JURISDICTION

This Court has jurisdiction to hear this matter pursuant teo
28 U.S.C. 88 1334 and 157. This is a core preoceeding under 28

U.5.C. & 157 (b) (2)(A), (B) and (0O)}.



I1T. DISCUSSTON

The Landlords seek the immediate payment of the Stub Rent as
an administrative «¢laim pursuant to secticns 365{d) (3) and/or

503 (b) (1) (A) of the Bankruptcy Code.

A, Secticon 365{d) (3)

The Landlerds assert that section 365(d) (3) requires the
Debtors to pay the Stub Rent immediately. Section 365(d) (3)
provides that:

The trustee shall timely perform all the

obligations of the debtor . . . arising from

and after the order for relief under any

unexpired lease of nonresidential real

property, until such lease iz assumed or

rejected, notwithstanding section 503 (b) (1)

of this title,.
11 T7.5.C., & 385(d) {3). The Landlords argue that the Stub Rent is
an obligation that arises after the Petition Date and, as such,
must be timely performed. They argue that rent is due for each
day that the Debters cccupied the property, on a pro-rata basis,
The Debtors argue instead that the March rent is a pre-petition
obligation since it was due in full con March 1. Therefore, the
Debtors assert that there is no rent due post-petition until
April 1, which was paid in full when due.

We conclude that the Landlords’ pro-rala argument must be

rejected because of the Third Circuit’s ruling in Mentgomery

Ward., In re Mentgomery Ward Holding Corp., 268 F.3d 205 (3d Cir.




2001) ., In Montgomery Ward the debtor had a commercial real

estate lease which required il to pay its landlcerd real estate
taxes in addition to base rent. Id. alt 207. Four days after the
bankruptcy filing, the landleord presented an annual tax bill to
the debtor and demanded payment in full even though the majority
of the taxes had accried pre-petition. Id. The debitor tendercd
only a prorated amount based on its post-petition cccupancy. Id.

The Bankruptcy Court and District Ceourt held that the debtor
need pay conly the prorated amount. The Third Circuilt reversed,
expressly rejecting the pro-rata appreoach., The Third Circuit
held that Congress, in adopting section 3¢5{d) (3), intended a
debtor to perform all leasehold obligaticons as they came due.
The Court concluded that such an “obligation is something that
one is legally required to perform under the terms of the lease
and that such an obligation arises when one becomes legally
okbligated to perform.” Id. at 209. Thus, it concluded that the
taxes were due in full because the lease in gquestion regquired
their payment when a bill was presented, not on a pro-rata basis.
Id.

In this case the Debtors were obligated to pay the entire
March rent in advance on March 1, 2002. The leases do not
reguire payment on a pro-rata hasis. The Debtors were therefore

legally obligated to pay the March rent before the Petibtion Date.



Thus, we canncot conclude that section 365%(d) (3) requires the

payment of the S5tub Rent.

B. Section 503 (b)

Alternatively, the Landlords assert that the Debtors must
immediately pay the Stub Rent as an administrative expense claim
pursuani to section 503(b) of the Bankruptcy Code. Secticn
503 (b) provides in relevant part that:

After notice and a hearing, there shall be
allowed adminislbrative expenses,
including-
(1) (A) the actual, necessary
costs and expenses of preserving
the estate.
11 U.5.C. & 503(b). A lessor 1s generally entitled teo an
administrative claim under section 203(b) for the fair rental

value of the lessor’s property actually used by the debtor. See,

e.q., Zagala Fabricators, Inc. v. Superior Air Products, 893 F.2d

624, 627 (3d Cir, 1990); In rc Cornwall Paper Mills Co., 162 B.R,

844, 851 (Bankr. D.N.J. 1994}, The Debtors do not dispute that
the Landlords have an administrative c¢laim for the Stub Rent
pursuant to section 503(b). Instead, the Debtors dispute the
amount and the timing of payment of the Stub Rent.

Section 503 provides that an entity can request payment of
an administrative expense which may be allowed after notice and a

hearing. 11 U.3.C. § 503(a)-{bh). Section 503, however, does not



address the question of when a c¢laim for administrative expense

is to be paid. See, e.g., In re Standard Furniture, 3 B.R. 227,

532 (Bankr., S.D, Cal. 1980).

The determination of the timing of payment of administrative

expenses 1s a matter within the discretion of the bankruplcy
court. See, e.qg., In re Colortex Industries, Inc., 19 F.3d 1371,

1384 (11th Cir. 1994); In re Verco Industries, 20 B,R. 664, 665

(B.A.P. 9th Cir. 1982); In re Raphtist Medical Center of New York,

Inc., 52 B.R, 417, 421 (E.D.N.Y. 1985). 1In making this
determination, one of the chief factors courts consider is
bankruptey's goal of an orderly and equal distribution among
creditors and Lhe need to prevent a race to a debtor's assets.
Id. Thus, distributions prior to confirmation of a plan are
usually disallowed when the estate may not be able to pay all

administrative expenses in full. Standard Furniture, 3 B.R. at

532. Other factors include the particular needs of cach
administrative claimant and the length and expense of the case's

administration. 5See, e.qg., In re Reams Breoadcasting Corp., 153

B,.R. 520, 522 (Bankr. N.D. Ohic 1%93); In re Barreon, 73 B.R. 812,

814 (Bankr. 5.D. Cal. 1987),.

Here, the Debtors do not assert that the estate is net able
to pay all adwministrative expenses in full. Instead, the Debtors
dispute Lhe amount of the Stub Rent to ke paid to the Landlords.

The Debtors assert that the contract rate in the leases 13 nol




necessarily the fair rontal value for the premises. The Debtors

suggest that some ©f the premises have been vacant and as such
the Stub Rent should be adjusted acceordingly. They assert a full
hearing on all these issues will be protracted and may reguire
expert testimony.

The Debtors argue that we should defer the liquidation and
payment of the Stub Rent until after the Debtors have decided to
assume or reject the leases. The Deblors assert that waiting
until the decisicn to reject is preferable because, with respect
to those leases that are ultimately rejected, the Stub Rent
should be offset by any section 365(3) (3) overpayment made 1n the
future. Specifically, the Debtors asigert that if they make a
rent payment on the first of the month but rejeclt a lease on the
tenth of the month, then the per diem rental wvalue for the days
aftrer the tenth should be cffset against the Stub Rent.
Consequently, the Debtors assert that any determination of the
amount of the Stub Rent should ke deferred.

We disagree with the Debtors’ coffset argument. That theory
assumes that the Debtors are entitled to a refund or rebate for
that portion of their rent payment that covered a post-rejeclion
pericd, The Debtors essentially want to prorate the monthly rent
payment and pay only for the days that the Debtors occupied the
premises. We must reject that argument in light of the Third

Circuit’s decision in Montgomery Ward which expressly rejected



“proration.” I1d., 268 F,3d at 209-10. Under Montgomery Ward,

the rent for the entire month is due on the first of the month
and, if the Debtors cccupy the premises con the first, they must
pay that entire sum. Therefore, we conclude Lhat the Debtors
cannot recover the rent paid in excess of the days used or apply
it against the Stub Rent,

However, the Debtors argue that deferral of & decision on
the amount and payment of landleord’s sectlon 503(b) claims 1is
still warranted. The Debtors anticipate that many, 1l not most,
of the leases will be assumed. If the Debters assume the leases,
then they will be required to cure the defects pursuant to
section 365(b) (1) and make all pavments, including the Stub Rent,
at the contract rate. That cure payment would moot the Stub Rent
Motion. The Debtors asscrt that proceeding with discovery and
litigation on the Stub Rent Motions now would be unnecessary and
wasteful as to the leases which are ultimately assumed.

The Landlords counter that the issue of the Stub Rent will
not involve protracted discovery and litigation. There 1is
generally a presumption that "the rental value fixed in the lease
will contreol, unless there is convincing evidencce that such

rental rate i1s unreasonabkle." In re F.A. Potts & Co., Inc., 137

B.R, 13, 18 (E.D, Pa, 19892). See also Cornwall, 169 B.R. ab 851.
The Landlords argue that in {his case the Debtors cannot rebut

the presumption that the contract rate is fair because the



Debtors pay, on an ongoing basis, the rent due under the leases

pursuant to section 365(d) (3)., The Landlords argue that if the
Debtors did not think that the contract rate was fair, then they
would not continue to pay rent on an ongoing basis and weculd,
instead, reject the lecases. As such, the Landlords assert that
there can be no dispute that the contract rate is the fair rental
value.

We disagree. The Landlords essentially suggest that by
making payments under section 365(d) {3) the debtor i1s conceding
that fair rental value is the contract rate. Eowever, section
365 (d) (3) mandates that the Debtors make monthly payments at the
contract rate regardless of what the fair rental value actually
is. The Debtors do not have the option of paying the fair rental
value under scction 365(d) (3). Nor do we conclude that, by
asking for an extenszion of the time to decide whether to assume
or reject the leases, the Deblors have determined that the
contract rate is the fair market value. Such a reguest for an
extension i1s usually based on the fact that the Debtors have
numerous leases and sixty days is an insufficient period within
which to analyze them all or analyze the Debior’s prospects for a
reorganization 1f it assumes them. We cannct conclude that
because the Debtors comply with the Bankruptey Code pending

completion of their analysis whether to assume or reject the



leazses, lthey are admitting that the contract rate is the fair

rental value,

However, we agree with the Debtors’ assertion that any
decision on the amount and payment of the Stub Rent must await
the Debtors’ decision whether to assume cr reject the leases.
Assumption of the leases will moot the issue for many of the
Landlords. Currently, the Debtors anticipate reorganizing on 1its
present business model which depends on retaining these leases.
Postponing the liquidation of each Stub Rent claim will reduce
legal fees for both the Debtors and the Landlords and be more
economic and efficient of judicial rescurces. Therefore, we
conclude that liquidation and payment of the Stub Rent should be
deferred until after the Debtors decide Lo assume or reject the
leases,

Alternatively, the Landlords =seek to have the Stub Rent
(calculated at the contract rate) segregated pending assumption
or rejection of the leases. The Landlords assert that as
involuntary participants in this case they are exposed to the
risk of an insolvent estate.

We disagree. Segregating Lhe Stub Rent has the same effect
as providing adequate protection or granting a security interest
to the Landlords. Such rights have no basis in the Bankruptcy

Code and go beyond the rights granted under seclbion 385(d) {(3) or

10



503 (kY. We cannct conclude that the Landlords sheould have

greater rights than other section 503(b) claimanis.

IV, CONCLUSTION

For Lhe foregoing reascns, we will not determine the amount
or order the payment of any Stubk Rent until after the Debtors
have determined whether to assume or reject thelr leases.

An appropriate Order is attached.

BY TEE COURT:

Dated: August 2, 2002 QQ\\£3$4ﬁﬁ3\;h$Elé;S§5““

Mary F. Walrath
United States Bankruptey Judge

11



IN THE UNITED STATES BANKRUPTCY COURT
FOR. THE DISTRICT OF DELAWARE
IN RE: ) Chapter 11
}
HQ GLOBAL HOLDINGS, INC., et ) Case No. 02-10760 (MFW)
al., }
) (Jointly Administered)
Debtors. )
)

OQORDER

AND NOW, this 2ND day of AUGUST, 2002, upon consideration of
the Motions of Various Landlerds’® for immediate payment cf rent
for the post-petition portion of March 2002, HQ ¢Glcbal Holdings,
Inc,’s Objection, and for the reasons set forth in the
accompanying Opinion, it is herchy

ORDERED that the Landlords’ Motions for immediate payment of
the Stub Rent will be DENIED without prejudice to the Landlords’
rightt to renew them at the time the Debtors reject the Landlords’
leases.

BY THE COURT:

oo A NN R

Mary F. Walrath
United States DBankruptey Judge

cc:  See attached

* The landlords are Trizec Holdings, Inc., RREEF Management
Company, as Agent [or TMT Demonet, Inc., Prudential Insurance
Company of America Co., Crescent Brookdale Asscoglates, LLC,
Reckson, Park Avenue Properties Associates LLZ, 3/K W.V.R.
Associates, 666 Filth L.P., Mack-Call Realty L.P., Mack Call
Realty Associates L.L.C., Carr America Realiy Corporation, Carr
Development and Constructicon, L.F., Carr Realty, L.P., and
Gateway 1 Newark LLC (collectively “the Landlords”).
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