IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

V.

BLUE MOUNTAIN WALLCOVERINGS,

IN RE: ) Chapter 11
}
IMPERIAL HCME DECOR GROUP, )
INC., et al., ) Cagse No. 00-19 (MFW)
)
Debtors. )
)
)
IHDG LITIGATION TRUST, )
)
Plaintiff, ) Adversary No. 02-1025 (MFW)
)
)
)
)
)
)

Defendant.

MEMORANDUM OPINION:
Before the Court is the Moticn of Blue Mountain
Wallcoverings (“Blue Mountain”) to Dismiss Adversary Proceeding
for Improper Service (the “Motion”). For the reascns set forth

below, the Motion will be denied.

I. FACTUAL BACKGROUND

Debtor Imperial Home Decor Group, Inc., filed a Chapter 11
petition on January 5, 2000. A Plan of Reorganization (“the
Plan”) was confirmed con March 16, 2001. Pursuant to the Plan,
the THDG Litigation Trust (“IHDG”) was created. On January 4,

2002, THDG commenced this adversary proceeding by filing a
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This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052.




Complaint to Avoid Preferential Transfers and to Recover Property
(“the Complaint”), seeking the avoidance and recovery of
allegedly preferential payments to Blue Mountain totaling
$63,648.07.

Blue Mountain is a foreign corporation with its principal
place of business in Ontarico, Canada. For unexplained reasons,
Blue Mountain was not served with a copy of the Complaint and
Summons until October 29, 2002. Blue Mountain filed a Motion to
Dismiss on December 9, 2002, asserting that dismissal of the
action is mandated because service was not effected within 120

days of the filing of the complaint.

ITI. JURISDICTION

This Court has jurisdiction over this Motion pursuant to 28

U.S.C. 8§88 1334 & 157 (b} (1) (A), (F) and (O).

IITI. DISCUSSION

Blue Mountain relies on Rule 4(m) of the Federal Ruleg of
Civil Procedure which stateg:?

Time Limit for Service. If service of the
summons and complaint is not made upon a
defendant within 120 days after the filing of
the complaint, the court, upon motion or on
its own initiative after notice to the
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Rule 4 of the Federal Rulegs of Civil Procedure is made
applicable to adversary proceedings by Rule 7004 of the Federal
Rules of Bankruptcy Procedure.




plaintiff, shall dismigs the acticn without

prejudice as to that defendant or direct that

service be effected within a specified time;

provided that if the plaintiff shows good

cause for the failure, the court shall extend

the time for service for an apprcpriate

period. This subdivision does not apply to

gervice in a foreign country pursuant to

subdivision (f£) or (j) (1).
The exclusions to the 120-day service requirement of Rule 4 (m)
provide the manner of gervice upon individuals in a foreign
country (Rule 4 (f)) and upon a foreign government (Rule 4 (3} (1)).
However, Rule 4 (h) (2) provides that service upon a foreign
corporation shall be effected “in any manner prescribed for
individuals by subdivision (£f).”

The question presented is whether Rule 4{m)’s exclusion from
the requirement that service be effected within 120 days applies
to service of foreign corporations. Several courts have held
that the exclusion applies to service on a foreign corporation
becaugse service is effected under Rule 4 (f) by operation of Rule

4(h}) (2). See, e.g., Pennsylvania Orthopedic Ags’'n v, Mercedes-

Benz A.G., 160 F.R.D. 58 (E.D. Pa. 1995); Cargill Ferroug Int’l

v. M/V Elikon, 154 F.R.D. 193 (N.D. Ill. 1994). We agree that

this approach is appropriate.

The history of Rule 4 supports our conclusion. Effective
December 1, 1993, what had been Rule 4(j) was amended and
redesignated as Rule 4 {m). Rule 4(j) originally provided that

the time limits for service “shall not apply to service in a



foreign country pursuant to subdivision (i) of this rule.” The
language contained in former Rule 4 (1} dealt with service of
foreign ceorporations and is now found in Rule 4(h). Thus, prior
to the amendment, “the plain language of Rule 4(j) [made] the
120-day service provision inapplicable to service in a focreign

country.” Lucag v. Nateoli, 936 F.2d 432 (9th Cir. 1991}, cert.

denied 502 U.S. 1073 (19%2). The Ninth Circuit even went sc far
as to note that it found “the controlling language of Rule 4(j)
so clear that it allows no latitude for interpretation.” Id. at
433.

Prior to the 1993 amendments, as noted above, the 120-day
time limit did not apply to foreign service. The 1993 amendments
were not intended to alter that result.?® There is no indication
from the Advisory Committee notes that the amendments were
intended to change the manner {or time) of service of foreign
corporations. Rule 4(m} still provides that service pursuant to
Rule 4 (f) and 4(j} (1) need not be made within the 120-day limit.
Rule 4 (h) (2) provides that service of foreign corporations shall
be made pursuant to Rule 4(f}.

Thus, we cconclude that the 12C-day time limit for service

contained in Rule 4 (m) is inapplicable to service on foreign

* The intent of the amendment was to give courts discretion
to extend the time for service even in the absence of a showing
of good cause. If a showing of good cause is made, the extension
is automatic.




corporations. Consequently, dismissal of the complaint based on
IHDG’s failure to effect service within 120 days of the complaint

being filed is not warranted.

IV. CONCILUSION

For the reasons set forth above, the Motion of Blue Mountain
Wallcoverings to Dismiss the Adversary Proceeding for Improper
Service will be denied.

An appropriate Order is attached.

BY THE COURT:

Dated: June 10, 2003 Mary F. Walrath
United States Bankruptcy Judge




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

IMPERIAL HOME DECCR GROUP,

INC., et al., Case No. 00-19 (MFW)

Debtors.

)
)
)
)
)
)
)
}
IHDG LITIGATICN TRUST, )
}

Plaintiff, )

) Adversary No. 02-1025 (MFW)

V. )

)

BLUE MOUNTAIN WALLCOVERINGS, )

)

)

Defendant.

ORDER
AND NOW, this 10TH day of JUNE, 2003, upon consideration of
the Motion of Blue Mountain Wallcoverings to Dismisgs Adversary
Proceeding for Improper Service, and for the reasons stated in
the accompanying Memorandum Opinion, it is hereby

ORDERED that the Motion is DENIED.

BY THE COURT:

WMo AR SN

Méry F.Walrath
United States Bankruptcy Judge

cc: See attached



SERVICE LIST

Michael R. Lastowski, Esgquire

Ralph N. Sianni, Esquire

DUANE MORRIS, LLP

1100 North Market Street

Suite 1200

Wilmington, DE 19801-1246

(Counsel for Blue Mcuntain Wallcoverings)

Paul T. Prew, Esquire

DIMENTC & SULLIVAN

Seven Faneuil Marketplace

Boston, MA (02015-1649

(Counsel for Blue Mountain Wallcoverings)

Thomas G. Macauley, Esquire

ZUCKERMAN SPAEDER

One Commerce Center

1201 QOrange Street, Suite €50

P.O. Box 1028

Wilmington, DE 19899-1028

(Counsel for Plaintiff THDG Litigation Trust)

Paul M. Nussbaum, Esquire

Brent C., Strickland, Esquire

WHITEFORD, TAYLOR & PRESTON, LLP

Seven St. Paul Street

Baltimore, MD 21202-1626

{Counsel for Plaintiff IHDG Litigation Trust)

OFFICE OF THE UNITED STATES TRUSTEE
J. Caleb Boggs Federal Building

844 King Street

Lockbox 35

Suite 2313
Wilmington, DE 19801




