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WALSH, J.

This is with respect to Defendant |nnovative Clinical
Solutions, Ltd.’s (“ECSL”) nmotion (Doc. # 77) to dismss
Plaintiffs’ second anmended conplaint in the above captioned
adversary proceedi ng.! The second anended conpl ai nt consi sts of
15 separate counts enbodied in 179 nunbered paragraphs spanni ng
65 pages. As | indicated in ny July 17, 2003 letter to counsel,
this matter involves a rather conplex factual scenario and
di sputed issues of |aw G ven the constraints on the Court’s
time, it is not possible at this time to address the many i ssues
raised by the non-debtor defendants notions to dism ss.
However, | have devoted sufficient time to the matter now to
conclude that relief in the formof a revocation order pursuant
to 11 U.S.C. 8§ 1144 is not appropriate.? Consequently, | wll
grant ICSL’s notion to the extent of dism ssing those counts of
t he second anended conpl ai nt which are based on § 1144.

BACKGROUND
By its Chapter 11 petition, |ICSL sought relief under

Chapter 11 of the Bankruptcy Code through a prepackaged pl an of

'This ruling does not directly address the notions to
dismss filed by other Defendants as reflected in Doc. #s 72,
73, 79 and 81.

2 11 U.S.C. 88 101 et. seq. (the Bankruptcy Code) is
hereinafter referred to as “8 K
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reorgani zation (the “Plan”), the primary purpose of which was to
exchange its $100 mllion of 6 3/4% Converti bl e Debentures (the
“Debentures”) for newly issued Common Stock in | CSL

Foll owi ng negotiations wth a steering commttee
consisting of holders of a mpjority (in amunt) of the
Debentures, on June 12, 2000, ICSL’'s disclosure statenent was
distributed to all Debenture holders. The deadline for voting
on the Plan was set at July 12, 2000. As of that date, 308
Debenture hol ders, representing an aggregate anmount of the bonds
of $74,453,000, remtted ballots on the Plan to ICSL's voting
agent . Of the 308 total bondhol ders, 193, or 62.7% voted in
favor of the Plan, representing an aggregate anount of the bonds
of $68,870,000 or 92.5% of the total held by Debenture hol ders
voting on the Plan.

Foll owi ng the voting deadline, on July 14, 2000 | CSL
and all of its existing subsidiaries filed voluntary petitions
for relief under Chapter 11. This Court set the hearing on the
adequacy of the disclosure statenment, the approval of the
solicitation procedures, and confirmation of the Plan for August
23, 2000, and set August 14, 2000 as the deadline for filing any
written objection thereto. None of Plaintiffs filed an
objection and none of Plaintiffs filed an appearance in the

Chapter 11 cases prior to confirmation of the Plan. In
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addition, none of Plaintiffs requested or conducted any

di scovery in these cases prior to confirmation.

At Plaintiff Steven L. G dumal’s (“G dumal”) request,
the U S. Trustee formed an official commttee of unsecured
creditors (“the Committee”) on August 17, 2000, six days before
the confirmation hearing. The Commttee consisted of six
menbers, including G dumal as the representative of Plaintiff
Bond Opportunity Fund Il, LLC (“BOF"). The Comm ttee did not
include any nenber of the pre-petition steering comittee.
Four of the six Commttee nmenbers voted to support the Pl an,
with one abstention by the indenture trustee for the Debentures,
and a | one vote against, by BOF through G dumal. Based on the
maj ority vote in favor of the Plan, the Commttee filed a
statenment of the Conmmttee in support of confirmation of the
Pl an.

This Court held the confirmation hearing on August 23,
2000, allowi ng objectors the opportunity to address the Court,
and exam ne w tnesses, regardless of whether they had conplied
with the scheduling order’s requirenents regarding the filing of
written objections to the Plan. Although none of Plaintiffs had
filed an objection to the Plan, the Court allowed G dumal, in

his capacity as president of the BOF, to exam ne w tnesses and
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present his objections orally. Gduml did not raise any
obj ections to the adequacy of the disclosure statenent or the
confirmability of the Plan under 8§ 1129, including any of the
obj ections raised in the second anended conplaint. | nst ead,
after cross-examning the Debtors’ w tnesses, G dumal nerely
asked the Court to nodify the Plan by placing certain incentive
bonuses due |ICSL executives in escrow until the end of the
fiscal year, at which tinme the bonuses would be paid out only if
the conpany fully achieved the Plan projections. This Court
denied G dunmal’s request, because he asked for wunauthorized
nodi fications to the Plan, w thout raising any objections to the
adequacy of ICSL's solicitation procedures, the adequacy of the
di scl osure statement, or the confirmation of the PIlan. On
August 25, 2000 the Court confirmed the Plan and on Septenber
21, 2000 the Plan becane effective (the “Effective Date”). The
only class of clainms inpaired under the Plan was the class
consi sting of the Debenture hol ders.

On February 20, 2001 Plaintiffs filed their conpl aint
seeking revocation of the confirmation order and ot her
related relief. On March 29, 2001 Plaintiffs filed an anended
conpl aint and on August 12, 2002 Plaintiffs filed their second
amended conplaint (the “Conplaint”). Prior to having their

Debentures converted into Commobn Stock, Plaintiffs owned an
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aggregated of $1,152,000 face anount of the Debentures,
representing just over 1%of the $100 mi|lion of Debentures. No
other former Debenture holders have sought relief from the
confirmation order. The Conpl aint all eges, and Defendants do
not di spute, that whereas the disclosure statenment esti mted t he
val ue of the new Conmon Stock to be in the range of $65 mllion
to $95 mllion, ten nonths after the Effective Date the Commn
Stock was trading at $0.26 per share, giving ICSL a market
capitalization of approximately $3 mlli on. Presumably, there
has been no inprovenent to date in the market value of the
Common St ock. The Conplaint alleges that the effect of the
Plan was to thwart Plaintiffs fromrealizing the true val ue of
t heir Debenture holdings. Specifically, the Conplaint alleges
f raudul ent conduct by Defendants for their failure to disclose
al l eged conflicts of interest, business rel ationships and ot her
al | eged vote procurement m sconduct that enabled Defendants to
achi eve approval of the Plan to pronote the personal interests

of Defendants.?3

3 Although Plaintiffs maintain that their causes of action
here may benefit other former Debenture holders, (Doc. # 83 at
23), it is worth noting that: (1) the Conplaint is not a class
action and cannot address all eged damages sustai ned by anyone
other than Plaintiffs, (2) there is no evidence that
Plaintiffs’ view of how the Plan confirmation came about
represents the view of any other former Debenture hol ders and
(3) there are no other actions pending in this Court seeking
relief fromthe confirmation order and applicable statutes of



STANDARD OF REVI EW
I n deciding a notion to dism ss a conplaint filed under
Fed.R. Civ.P. 12(b)(6), the court is required to determ ne
whet her, under any reasonable reading of the pleadings,
plaintiffs may be entitled to relief, and nust accept as true
the factual allegations in the conplaint and all reasonable

i nferences that can be drawn therefrom Langford v. City of

Atlantic City, 235 F. 3d 845, 847 (3d Cir. 2000). 1In considering

a Rule 12(b)(6) notion, the court
should not inquire whether the plaintiffs will ultimately
prevail, only whether they are entitled to offer evidence in

support of their clains. Scheuer v. Rhodes, 416 U S. 232, 236

(1974). Thus, a court should not grant a motion to dismss
“unl ess it appears beyond a doubt that plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957).

DI SCUSSI ON
By its notion to dismss | CSL seeks dism ssal of the
Conpl aint on a nunmber of grounds, including the doctrine of
equi t abl e moot ness, which it asserts precludes the entry of a

revocati on order as contenplated by § 1144.

l[imtations likely precludes any relief at this |late date for
ot her Debenture hol ders.
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In In re Continental Airlines, 91 F.3d 553, 560 (3d

Cir. 1996), the Third Circuit held that the *“forenost
consideration [in determ ni ng whet her the doctrine of equitable
noot ness applies] has been whether the reorganization plan has
been substantially consunmated.” Substantial consummtion is
defined in the Bankruptcy Code as:

(a) transfer of all or substantially all of the
property proposed by the plan to be transferred;

(b) assunption by the debtor or by the successor to the
debt or under the plan of the business or of the managenent
of all or substantially all of the property dealt with by
the plan; and

(c) commencenent of distribution under the plan.

ld. at 561 (quoting 11 U.S.C. § 1101 (2)).

| CSL points to the followng facts in support of its
claimthat now, nore than three years after the Effective Date
of the Plan, the Plan has been substantially consunmated. Al
of the property proposed to be transferred under the Plan has
been transferred. The transfers include, but are not limted
to, the follow ng:
. | CSL i ssued 10.8 m |l lion shares of new Conmon Stock to
the holders of the outstanding Debentures and the
Debent ures were cancel ed;
. an additional 1.2 mllion shares of the new Common

St ock was exchanged for old Common Stock;
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. | CSL entered into a new $10 mllion credit facility
with Abl eco Finance LLC. All debt outstandi ng and due
under the credit agreement with Heller Healthcare
Fi nance, Inc., as the Holder of a Class | revolving
credit facilities claim was fully satisfied;

. | CSL adopted an option plan and issued options to
acquire new Commpn Stock to ICSL’'s executive
managenent and directors, including outside directors.
These options affected 16% of the outstanding shares
of new Common Stock; and

. as required under the ternms of the new credit
facility, a substantial nunmber of subsidiary debtors
(thirty-seven to date) have been |1iquidated and
di ssol ved. Ot hers are currently in the process of
being |iquidated or dissolved.

I n addition, the foll owing transactions relating tothe
new | CSL have taken pl ace:

. nore than 12.95 mllion shares of new Conmon Stock
have traded on the over-the-counter market;

. a new Board of Directors has been overseeing the
operations of ICSL and its subsidiaries;

. ICSL’s existing directors and officers liability

i nsurance policy was term nated and a new policy was
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pur chased,;

. |CSL entered into enployment contracts wth five
seni or executives and paid out retention payments to
seni or managenent totaling $1,697,000. The five
seni or executives have since left the reorganized
debtor as a result of, anmong other things, the
di sposition or discontinuance of various business
l'ines;

. | CSL sold its principal operating subsidiary, Clinical
Studies, Ltd., to Conprehensive NeuroScience, Inc. in
exchange for 22,374,060 shares of Conprehensive
Neur oSci ence, Inc. common stock;

. | CSL sold its oncol ogy and hematol ogy clinical trials
busi ness operation;

. | CSL di sconti nued operations of its network managenent
busi ness.

I n essence, old ICSL no | onger exists and the new | CSL
has been operational for a number of years and has effected
i nnuner abl e transactions as reorgani zed entities. Every asset
that old I CSL controlled cane into the control of new I CSL | ong
ago, except for assets that were used to satisfy debts pursuant
to the terms of the Pl an.

The above recited facts are essentially undisputed.
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| ndeed, Plaintiffs concede in their opposition brief:
“Def endants contend (and Plaintiffs do not dispute) that the
prepackaged plan was substantially consummted, on or shortly
after the Effective Date.” (Doc. # 83, p.1).

“Under this wi dely recogni zed and accepted doctri ne,
the courts have held that [an action] should be dism ssed as
nmoot when, even though effective relief could conceivably be
fashi oned, inmplenentation of that relief would be inequitable.”

In re Continental Airlines, 91 F.3d 553, 558-59 (3d Cir. 1996).

The doctrine of equitable nootness is nost often applied in the
context of an appeal, but it applies with equal force to actions

brought to revoke a plan of reorganization. See Inre Circle K

Corp., 171 B.R 666, 669 (Bankr. D. Ariz. 1994)(holding that 8§
1144 adversary conplaint should be dism ssed on equitable
nMoot ness gr ounds because t he pl an was substantially

consumat ed) .

In its decision in In re Continental Airlines, the

Third Circuit articulated five factors that a Court nust
consider in applying the doctrine of equitable nootness:
1) whet her the reorgani zati on plan has been substantially
consunmmat ed;

2) whet her a stay has been obtai ned;
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3) whet her the relief requested would affect the rights
of parties not before the court;
4) whet her the relief requested would affect the success
of the plan; and
5) the public policy of affording finality to bankruptcy
j udgnent s.

In re Continental Airlines, 91 F.3d at 560 (citing Manges V.

Seattle-First Nat’'l Bank, 29 F.3d 1034, 1039 (5th Cir. 1994)).

| find that each of those factors strongly favors a finding of
nmoot ness here.
The situation before this Court is simlar to that

confronted by the court in In re Circle K Corp., 171 B.R 666

(Bankr. D. Ariz. 1994). |In that case, debenture hol ders sought
to revoke a Chapter 11 Plan under 8§ 1144. The debenture hol ders
all eged that the defendants perpetrated a fraud during the
confirmation of debtors’ plan by concealing the fact that
managenent would hold an equity stake in the reorganized
debtors. 1d. at 667. The debenture holders also alleged that
t he defendants fal sely represented the value of Circle Kin the
confirmation process. 1d. at 667-68. The court accepted these
al l egations as true for purposes of the notion to dismss. |d.
at 668.

In finding that the doctrine of equitable npotness
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required the dism ssal of the debenture holders’ conplaint, the
court found that the plan at issue was substantially consunmat ed
and noted several facts that warranted its finding, including

the foll ow ng:

. new stock in the reorgani zed debtor was issued;
. the old stock of the debtor was cancel ed;
. the debtors and subsidiaries, as entities, underwent

changes in that nmergers had occurred;
. over $300 mllion was paid to a disbursing agent; and
. trade creditors comenced doing business with the
reorgani zed debt or
Id. at 669. The state of consummation of ICSL’s Plan is no
different than of Circle K's plan. “Confirmation plans
eventually reach a point of conpletion where to reverse the
confirmati on order would be ‘knock the props out fromunder the
aut horization of every action that has taken place under the

pl an.” In re Servico, lnc., 161 B.R 297, 301 (S.D. Fla.

1993)(citing Mam Ctr. Ltd. P ship v. Bank of N.Y., 838 F.2d

1547, 1555 (11th Cir. 1988). |ICSL’'s Plan is far past that point

of no return.

Havi ng acknowl edged t he substanti al consummati on of the

Pl an and the need to protect the nultitude of parties who relied
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upon the confirmation order in dealing with I1CSL, Plaintiffs
nevert hel ess argue that “this Court can fashion ‘sone form of
meani ngful relief’ in the present case.” (Doc. # 83, p. 18). 1In

support of this position, Plaintiffs cite GIllman v. Continent al

Airlines (In re Continental Airlines), 203 F.3d 203 (3d Cir.

2000) and In re PWS Holding Corp., 228 F.3d 224 (3d Cir. 2000)
where confirmation orders were nodified on appeal. | find those
two cases to be quite inapposite to the situation before ne.
Those two cases did not involve 8§ 1144 and both involved
narromy limted carving out of third party rel eases in plans of
confirmation.

Recogni zing the difficulty of applying 8 1144 to the
facts here, Plaintiffs suggest that what the revocation order
should do is to essentially |eave everything intact but allow
Plaintiffs to pursue common |aw cl ai ns agai nst the non-debtor
Def endants. Plaintiffs articulate their proposal as follows:

[ TThe Court could readily mold an order that would
revoke confirmation of the Prepackaged Pl an, and thus
enable Plaintiffs to pursue their conmmon |aw clains
agai nst the non-debtor defendants, w thout unraveling
the entire Prepackaged Pl an. For exanple, the Court
could include provisions in the revocation order
reaffirmng and ratifying all transactions and
transfers of property by ICSL, as well as the
corporate restructuring and recapitalization of |CSL,
that occurred in connection with consummation of the
Prepackaged Pl an, and even, to the extent the Court
deened it necessary and appropriate, enjoining clains
agai nst the “new’ ICSL entity itself.
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(Doc. # 83, at 22-23).

In my July 17, 2003 letter to counsel | stated what |
saw as a serious problemwth Plaintiffs’ proposal for a § 1144
or der. I will briefly restate that view here. Section 1144
provi des as follows:

On request of a party in interest at any tine before
180 days after the date of the entry of the order of
confirmation, and after notice and a hearing, the
court may revoke such order if and only if such order
was procured by fraud. An order under this section
revoki ng an order of confirmation shall -

(1)contain such provisions as are necessary to

protect any entity acquiring rights in good faith

reliance on the order of confirmtion; and

(2) revoke the discharge of the debtor.

(enmphasi s added).
The | anguage of 8 1144 is unanbi guous. Upon a tinely notion by
a party in interest the court may revoke the order of
confirmation if it finds that such order was procured by fraud.
If a revocation order is entered it nust contain two el ements:
(1) a provision protecting entities who acquired rights in good
faith reliance on the order of confirmation and (2) a revocation
of the discharge of the debtor. Thus, if | conclude that the
order confirmng the Plan was procured by fraud, then in
entering a revocation order, in addition to providing for the

protection of rights acquired in good faith reliance on the
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confirmation order, | nust revoke ICSL's discharge.* |t seens

to nme that Plaintiffs’ proposal for fashioning appropriate
relief is in fundanmental conflict with the requirenment of § 1144
that the revocation order revoke a debtors’ discharge. G ven
the facts of this consummated Plan, | conclude that it is not
possible to grant the relief requested pursuant to § 1144.

VWhile on the one hand Plaintiffs suggest that the
revocation order could enjoin clainms against the new |CSL
entity, they do not address the question of who would be
i npacted by the required revocation of the discharge. In this
regard it is inportant to note that the only pre-petition class
of creditors inpaired by the Plan were the Debenture hol ders.
Because the discharge revocation would have neaning only as to
t he Debenture holders, if, as Plaintiffs suggest, those clains
coul d be enjoined then in effect there would be no revocation of
the discharge. Plaintiffs’ scheme is sinply not workabl e given
the directive of § 1144.

In further acknow edgnent of the futility of crafting
a revocation order here which satisfies the directive of § 1144,
Plaintiffs argue that as an alternative renmedy the Court should

nodify the confirmation order to permt Plaintiffs to recover

4 Consistent with this requirenent | note that the
Conpl ai nt specifically prays for “Revoking the Debtors’
Di scharge.” (Doc. # 59 at 64).
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damages from non-debtor Defendants. (Doc. # 83, p. 2).
Presumably, what Plaintiffs seek here is to nodify the rel ease
and excul pation provisions of the Plan. This is obviously not
a form of relief contenplated by § 1144. | ndeed, it is a
request for a nodification of the Plan. However, 8§ 1127(b)
provi des the sole nmeans for nodifying a confirmed plan: “[t]he
proponent of a plan or the reorganized debtor may nmodify such
plan at any time after confirmation of such plan and before
substantial consunmmati on of such plan...” O course, the Plan
has al ready been substantially consummated and Plaintiffs are
not the proponents of the Plan nor the reorgani zed debtor.?®
CONCLUSI ON

For the reasons set forth above, | conclude that Plan
consummation transactions and the post Effective Date business
transactions are so persuasive that it is not feasible to
effectively revoke the discharge pursuant to § 1144,
Plaintiffs’ proposal to revoke (or nodify) the confirmation
order without an effective revocation of the discharge is not

permtted under § 1144. Ther ef or e, 8 1144 relief is not

> | express no opinion as to whether a Plan nodification
scheme such as that argued for by Plaintiffs would be doable
pursuant to Fed. R Bankr. P. 9024 which incorporates Fed. R
Civ. P. 60(b). Section 1144 does preclude the application of
Fed. R Bankr. P. 9024 but the Conplaint does not seek its
relief based on that rule and that rule speaks in terns of
proceedi ng by way of a notion, not a conplaint.
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ORDER
For the reasons set forth in the Court’s Menorandum Qpi nion of this
date, Defendant Innovative dinical Solutions, Ltd.’s notion to disniss (Doc. #
77) is GRANTED to the extent that Plaintiffs are not entitled to relief under 11

U S C § 1144,

Peter J. Wl sh



United States Bankruptcy Judge

Dat ed: Novenber 7, 2003



