IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

)
)
KATISER GROUPFP INTERNATIONAIT, ) Caze Nos. Q00-2263 (MFW)
INC., et al., ) through 00-2301 (MFW)
)
)
)

Debtors. (Jointly Administered Under

Case No. 00-2263 (MFW))

MEMORANDUM OPINION'

Before the Court is the Motion to Estimate the Claim of the
Colorado School of Mines (“(C8M"”) filed by Kaiser Group
International and various related entities (*the Debtors”).
Although CSM originally opposed the Moticn and sought relief from
the stay to ligquidate ite claim elsewhere, CSEM has now agreed to
allow this Court to estimate ita claim. For the reasons get

forth below, we esgstimate CEM’'= claim at $3,985,276.16,

T. FACTUAL BACKGROUND

Located on the south s2ide of Clear Creek in Golden, Colorado
{*the Site”) is a defunct mining regearch center (“the Center”)
egtablighed in 1912 and in operation until 1987. The Colorado

S8chool of Mines Research Institute (“CSMRI”) was established in

! This Opinion constitutes the findings of fact and

conclusions of law of the Court pursuant to Federal Rule of
Bankruptey Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



1949 to maintain the Center.? The Center provided research and

development serviceg to the mineral indugstries and to various
governmental agencies on a contractual basis. Entities
gaponsoring projects at the Center (“Regearch Sponsors”) would
gend or bring their own minerals and/or ores to the Site.
Buildings, laboratories, and egquipment were present at the
Center; hdwever, many Research Sponsors purchased and/or
constructed their own buildings, laboratories, and equipment.
Cogstas agsociated with disposgal of waste generated by the research
were borne by the Regearch Spongsor, who designated the manner in
which disposal was to take place. The Debtors and/or their
predecessors weare Reseaich Sponsors at the Center.

In the early 1850z, CSMRI estabklished & gettling pond at the
Center to collect wastes. All building draina fed directly into
that pond. In January 1992, a City of Golden water main broke
under Building 109 on the Site. The large quantity of water
releagsed by the break filled the settling peond, which overflowed
into Cleaxy Creek, a source of drinking water for the area. The
flooding also weakened the pond dikes. At the time, the Agency
for Toxic¢ Substances and Disease Registry determined that the
overflow posed no adverge health risk to the public drinking

supply. However, due to the weakening of the pond dikes, the on-

2 It ig unclear from the record whether the Center was

owned and previously operated by CSM or by the State of Colorado.
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gscene representative of the United States Environmental

Protection Agency (“the EPA") concluded that approximately 22,000
cubic yards of soils in and around the settling pond needed to ke
excavated and removed from the Site due to contamination by
radionuclidesg® and other hazardous substances. The EPA
investigation of the 17 buildings at the Site also found
radionuclide and metal contamination., On December 1%, 1224, the
EBA issued a Unilateral Administrative Order (“UAOY) to (CSM,
amorlg others, ordering the permanent off-site digposal of the
excavated materials. C8M has incurred costs in excess of
53,913,586.27 in complying with the UAQ. (C5M also faces future
responge ¢ogsts as radionuclides were detected in 1%59 in exXcess
of safe levels in groundwater and subsurface soils, and
additional investigaticons are ongoing.

In September 199%, CSM brought an acticn in the United
States District Court for the District of Colorade (*the Colorado
Action”) against more than 200 defendants, including the Debtors,
seeking to recoup the costs expended by CSM in remediating the
Site. Many of the defehdants have settled; the Debtors have not.

On June 9, 2000, the Debtors filed voluntary Chapter 11
petitions in this Court. ©On July 24, 2000, €8M filed a Proof of

Claim in the amount of £3,692,615.97, plus interest and future

¥ Radionuclides are radicactive nuclides. “Nuclide” is a
general term referring to all known isctopes, both stable (279)
and unstable (about 5,000), of the chemical elements.

3



costs. Accounting for future cests, CSM now geeks an aggregate

total of 55,235,276.16. The Debtors, however, esgstimate the claim
to be between £22,102 and $40,000. Pursuant to section 502 {(¢) of
the Bankruptcy Code, the parties ask uz to esgstimate the claim to

avoid protracted litigation and the resultant expenses.

IT. JURTISDICTION
Thig Court has jurisdiction over this matter, which is a
core proceeding, pursuant to 28 U.S.C. 8§ 1334 and 157 (b) (2) (A),

(B), and (0).

IIT. DISCUSEION

C8M‘'s claim is for recovery of its past and future costs
related to cleanup of environmental contamination at the Site
under the Comprehensive Environmental Response, Compensation, and
Liabkility Act (“CERCLAY). Solely for purpcseg of this Motion,
the Debtors stipulate that they are liable tc CSM, but dispute
the amount of their liability and under which section of CERCLA
C8M may recover.

A CERCLA

CERCLA, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (“SARA”), provides two types of legal

actiong by which parties can recoup some or all of their costs



associated with hazardous waste cleanup: cogt recovery actions

under section 107 {(a) and contribution actions under

gection 112(f). U.S5. v. Colorado & Easgtern Railroad Co., 50 F.3d

1530, 1535 {10th Cir. 1%%9%5).
Bection 107(a) of CERCLA =states:

Notwithstanding any other provision or rule
of law, and subject only to the defenses sget
forth in gubgection (b) of thisg section --

{1) the owner and operator of a vesgel or a
facility,

{(2) any person who at the time of disposal of
any hazardous substance owned or operated any
facility at which such hazardous substances
were disposed of,

{(3) any person who by contract, agreement, or
otherwige arranged for disposal or treatment,
or arranged with a transporter for transport
for disposal or treatment, <of hazardous
gubstances owned or possessed by such person,
by any other party or entity, at any facility
or incineration wvessel ocwned or operated by
another party or entity and containing such
hazardous substances, and

(4) any person who accepts or accepted any
hazardoug substances for transport to
digposal or treatment facilities,
incineration vessgels or gites selected by
guch persgson, from which there ig a release,
or a threatened release which causeg the
incurrence of response cogats, of a hazardous
gubstance, shall be liable for —-

() all costs of removal or
remedial action incurred by the
United States Government or a State
or an Indian tribe not inconsistent
with the national contingency plan.



42 U.5.C. § 9607 (a). CERCLA wag enacted with two principal goals

in mind: *“to facilitate the cleanup of potentially dangerous
hazardous waste sites and to force polluters to pay the costs

associated with their pollution.” U.S5. v. CDMG Realty Co., 96

F.3d 706, 717 (3d Cir. 1996) (internal citations omitted). The
scope of Section 107(a) has been the subject of numerous cases.

Although the broad language of CERCLA has
given the courts many challenges, it iz now
well settled that § 107 imposes strict
liability on [potentially responsible parties
(“PREs") ] for costs associated with
hazardoug waste cleanup and gite remediation.
It is also well settled that § 107 imposes
joint and several liability on PRPg
regardlezg of fault, Due to the
impossibility of determining the amount of
environmental harm caused by esach party where
[as here] wastes of varying and unknown
degrees of toxicity and migratory potential
have mixed, the courts have been reluctant to
apportion costs between PRPa, and hence have
adopted the rule that ‘damages’ should be
apportioned only if the defendant can
demonstrate that the harm ig divisible.

Colorado & Eastern Railroad, 50 F.3d at 1535 (citations omitted)
(emphasgis in original).

Az a re=sult of the burden under section 107 (a}, defendants
were rarely able to aveid joint and geveral liability and
frequently one defendant was obligated to pay the entire amount
in a cost recovery action. Ag originally drafted, CERCLA did not
expressly provide that any defendant could seek contribution from

other PRPs, although courts recognized an implicit federal right



to contribution. Id. That implicit right of contribution was

codified in gection 113 with the enactment of SARA.

Section 113({f) (1) permits “any person [to] seek contribution
from any other person who is liable or potentially liable under
gection [107(a)].” 42 U.S8.C. § 9613(f)(1). However, section
113(f) (2) provides that parties who settle with the United States
or a State may not be gued by the other defendants for
contribution.

A person who has resplved its liability to
the United States or a State in an
administrative or judicially approved
gettlement sgshall not be liable for claimz for
contribution regarding matters addressed in
the settlement. Such settlement does not
discharge any of the other potentially lizble
perscong unless its terms so provide, but it
reduces the potential liability of the others
by the amcunt <f the settlement.

42 U.5.C. § 5613(f)(2). A settling party may, nonetheless, sesk
contribution from the non-settling PRP2 for the amount paid by it
in ite settlement.
A person who hasg reaclved its liability to
the United States or a State for gome or all
of a regponge action or for some or all of
the costg of such action in an administrative
or judicially approved settlement may =seek
contribution from any person who i1is not party
to a settlement referred to in paragraph (2).
42 U,5.C. § 9613(f) (3) (B).
Section 113 (f) (2) “was intended to encourage settlement

while providing gettling PRPs with a measure of finality in

return for their willingness to settle.” Ceolorade & Eastern




Railroad, 50 F.3d at 1537. Specifically, “SARA’'s modifications

encourage the efficient resoluticon of envirconmental disputes by
creating a gettlement system in which potential damages increase

dramatically for parties whe refuse to gettle.” In re Reading

Company, 115 F.3d 1111, 1119 (3d Cir. 19%7). Thus, BSARA promotes
the goals of CERCLA by encouraging prompt remediation of
environmental harm. In exchange for reaching a settlement with
the government and engaging in the prompt cleanup of a site, a
party receives a known cap on itg own liakility and the statutory
authority to seek recoupment of its costs from other pelluters,
gecure in the knowledoge it is immune from contribution claims
against it.

Though it may seem harsgh, “settling PRPs gain protection
from contribution, enjoy potentially favorable settlement terms,
and retain the ability to seek contribution from other
defendanta. In contrast, non-zettling PRPs are barred from
geeking contribution from the settling parties and therebhy face

potentially disproportionate liability.” Raytheon Constructors,

Inc, v. ASARCO Toc., 2000 WL 1635482, *29 (D. Colo. March 31,

2000) citing Reading Company, 115 F.3d at 1119.

In the Colorado Action, C8M asserted it was entitled to
recovery from the Debtors under both section 107 and section 113.
The advantage derived from proceeding under section 107 is that a

party is able to recover all costs expended, while proceeding



under section 112 limits a party to recovery of costs expended in

excess of its fair share. BSection 113, by its termza, permits the
court to allecate response costs amcong all PRPs.  Given the
difference between the potential full recovery under sgection

107 (a) and partial recovery under section 113, CSM obviously
seeks recovery under section 107 (a) in the first instance.

B. Section 107(a) of CERCLA

C8M aggertzs that 1t is entitled to proceed under secticn
107 (a) on two grounds. First, it asserts that it is an arm of
the State.! As such, C5M contends that it has sovereign immunity
under the Eleventh Amendment of the United States Constituticn.:
The Debtors dispute this contention and asgert that by
voluntarily filing a claim in bankruptocy court, a State waives

its Eleventh Amendment immunity. Gardner v. New Jersey, 329 U.S5.

565, 574 (1%47). We agree and conclude that, even if C8M were a

governmental entity, it has waived any sovereign immunity by

* Article VIII, section 5 of the Colorado State
Congtitution reads: “The following educational institutions are
declared to be state institutions of higher education: The
univergity at Boulder, Coloradeo sSprings, and Denver; the
university at Fort Colling; the school of mines at Golden.”

Corno. ConsT. ART. VIII, & 5. See alsg Sturdevant v. Paulgen, 218
F.3d 1160, 1170 (10th Cir. 2000) {“*we have consistently held that
state colleges and universities are armg of the state”).

* The Eleventh Amendment provides that *“The Judicial power
of the United States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against one of the
United States by Citizens of another State, or by Citizens or
Subjects of any Foreign State.” U,S. CONST. AMEND. XI.

See Beminole Tribe of Florida v. Florida, 517 U.8. 44 (1998).




filing a proof of claim and consenting to determination of the

amount of itz c¢laim in this Court.

C8M also asserts that, even 1f it is not found to have

govereign immunity, it is entitled to proceed under section
107 (a) because it 18 a governmental entity. The Debtors assert
that C8M is also a PRP and that PRPs, whether governmental or

private, are unable to maintain claims under section 107.

1. Can a governmental PRP bring a Section 107 action?

CEM assgerts that a governmental entity may maintain a
gection 107 action “even where the government agencies themgelwves

are deemed PRPs.” See., e.g., United Stateg v. Friedland, 152 F,

Supp.2d 1234, 1249 (D. Colo. 2001). But see, United States v,

Scott’s Tiguid Geld, Inc., 934 F. Supp. 362, 264 (D. Cecle. 1996)
(as a PRP, the United States Army’s claim againgst another PRP was
a claim for contribution under secticn 113). For the reasons set
forth below, we decline to follow Friedland and do ncot believe
CEM should be permitted to proceed under zection 107 zolely by
virtue of its status as a governmental entity.

The Third Circuit has addregzed this issue and concluded
that a governmental entity may not maintain a section 107 (a)
action if it iz a PRP;

Every court of appeals that has examined
thig issgue hasg come to the same conclusion:

a section 107 action brought for recovery of
costa may be brought only by innocent parties

10



that have undertaken clean-upg. An action
brought by a potentially responsibkle person
ig by necessity a zection 113 action for
contribution., See Redwing Carriers, Ing., v.
Saraland Apartments, 94 F.3d 1489, 14%6 (llth
Cir. 1996); United States v. Colorado &
Eastern R.E. Co., 50 F.3d4d 1530, 1536 (10th
Cir. 18%5); United Technologies Corp. V.
Browning-Ferris Indus., Inc., 33 F.3d %4, 9%
(lst Cir., 19%4); Akzo Coatings, Inec. v.
Aigrner Corp., 30 F.3d4 761, 764 (7th Cir.
1994) ; see also Amoco ©il Co. v. Borden,
Inc., 88% F.2d 664, 672 (bth Cir. 15%8%9). We
agree with the conclugion reached by our
gigter courts.

New Castle County v. Halliburton NUS Corp., 111 F.3d 1116, 1120

(3d Cir. 1997) (emphasis in original).

The Tenth Circuit has held that where both parties are PRPs
“any claim that would reapportion costs between these parties is
the guintessential claim for contribution. Furthermore, were
PRPa . . ., allowed to recover expenditures incurred in cleanup
and remediation from cother PRPs under § 107's gtrict liability

gcheme, § 113 ({f) would be rendered meaningless.” Colorado &

Eastern Railroad, 50 F.3d at 1536 {citation omitted). The Court
went on to state that “[w]lhatever label Farmland may wish to use,
ita ¢laim remainsg one by and between jointly and severally liable
parties for an appropriate division of the payment one of them
has been compelled to make. Accordingly, we hold, as a matter of

law, that Farmland’s claim is contrelled by § 113{(f).* Id. See

also Sun Company, Inc. v. Browning-Ferris, Tnc., 124 F.3d 1187,

1193 (10th Cir. 1997) (a “government entity or a party who did not

11



contribute to the waste may recover all of its expenditurezs in a

traditional § 107 (a) ‘cost recovery’ action against any

PRP. . . . A PRF who contributed to the waste may recover a
portion of the costs it expended in cleaning up the gite in a
contribution action under % 113(f£)”); United Technologies

Corporation v. Browning-Ferrig Industries, Tnec., 33 F.3d 96, 103

(1lst Cir. 19954) (*CERCLA's text indicates that contributien and
cost recovery actions are distinct, non-overlapping ancdynes”) .

Even if there were not contrelling precedent in ocur Cilrcuit
on thig peint, we would not find Friedland compelling. First,
the decision on this issue is dicta. In Friedland, the third-
party plaintiff sought é determination that the United States was
limited to an action for contribution under secticn 113 because
it was an owner for CERCLA purposes. Friedland, 152 F. Supp.2d
at 1237. After undertaking a detailed analysis <of the “unique
form of property* that is an unpatented mining claim, the Court
concluded that the United States was not an “owner” for purposes
of CERCLA liakility. Id. at 1l246.

Further, the rationale of the Friedland Court for permitting
the United States to recover under section 107 ig not applicakle
here;

the Court recognizes that this finding relies
upon an understanding of the United States
government'a unigue role: through the EPA it
ig regpongikle for enforcing CERCLA and

recovering response costs to protect the
public fise. At the same time, there are

12



governmental agencies who are themzelves
PRPz. If the government were a private party
in this gsame factual =2ituation, it would only
be able to avail itgelf of a claim for
contribution. However, the government's role
in the enforcement of CERCLA iz greater than
that of a mere private party. Allowing the
government to impose Soint and several
liability is in harmony with the overall
policy aimz of CERCLA.

Friedland, 152 F. Supp.2d at 1249.

In thig case, however, CSM lacks the unigque dual role of the
United States government in the Friedland case. Here, CSM iz not
acting in both the environmental enforcement role and & PRP role.
The envircnmental enforcement role was undertaken by the United
States, not C5M. Therefore, we conclude that Friedland is
distinguisgshable and does not compel us to ignore binding Third
Circuit authority (or the persuasive authority of the numercus
other Circuits) on this issue. We consequently conclude that a
governmental entity, if it is a PRP, may not proceed under
gection 107 (a) but is limited to seeking contribution under

gection 113.

2. I1s C5M a PRP?

Having concluded that C8M may not proceed under gection 107
if it is a PRP, we next address the question of whether C8M is,
in fact, a PRP. As noted above, secticn 107{a) {2) subjects to
liability “any perscn who at the time of disposal of any
hazardous substance cowned or operated any facility at which such

hazardous substances were disposed eof.” 42 U.S.C. § 9607 (a) (2.

13



Section 101(20) (A) (11i) does not elucidate the igsue since it
defines the term “owner or operator” to mean simply “any person
owning or operating [a] facility.” The Supreme Court has shed
light on the term “operator” in the feollowing manner: “for
purposes of CERCLA's concern with environmental contamination, an
operator must manage, direct, or conduct cperations specifically
related to pollution, that is, operations having to do with the
leakage or disposal of hazardous waste, or decisions about

compliance with environmental regulations.” United States v.

Bestfoods, 524 U.5. 51, 66-67 (19298).

Though it has attempted to portray itgelf as a wholly
innocent party, the evidence clearly establishes that CSM itself
wag a Research Sponsor. According to CSMRI‘g2 annual reports, CSM
waz the sponsor of nine projects: three in 1858, two in 1961,
and cne in 1%68%, 1876, 1877, and 1978. 1In its 1992 response to
an EPA information request, CSM admitted gspongoring three
projecta at the Center: Electrostatic Separator, Sample
Crushing, and Coal Industry Review Lecture. Although there is
little detail about what those projects were, we can assume that
the Sample Crushing project performed at the Site crushed some

type of rock.® Thus, it is not too much to conclude that at

® Unfortunately, according teo (8M, the project files appear
to have been lost. We are not persuaded by CSM’s assertion that,
since the files have not been located, we can conclude that the
projects never progressed beyond the proposal stage or were
performed at a site other than the Center. This iz contradicted

14



least one of the CSM’'s projects involved the dispozsal of
hazardous substance or dust.

Thiz ceonclugsion is supported by the assertions of CSM with
respect to the activities of other Research Sponsgsors. CSM atates
in its Objection to the Debtors’ Motion to estimate its claim
that “when Research Sponsors jointly participated with others in
performing their research projects, or directed othersz to perform
certain tasks on their resgearch activities, they personally
engaged themselves in the activities that generated the hazardous
substances at issue and they have operator liability.” CSM
asserts that thiz conclusion is supported by the “commonly
accepted scientific fact that all rocks and s=cils contain
radionuclides. . . . Therefore all research materialg left at
the Site by [Research Sponsors] contained CERCLA hazardous
substances and contributed to the harm.” Finally, C8M aszsserts
that the Resgearch Sponéors *knew some disposal of mining
materials [and thug hazardouz substances] would result from the
regearch on its ores: whether it be by dust through crushing and
grinding; testing that provided water borne waste and discharge

into the settling pond; testing that required various chemicals;

by evidence that the 1958 CSM-sponscred project “Ceolorade Coal
Studies” wag the 12th most expensive project (of 163 total
projects) sponsored that vear. As costly as the project was, we
conclude that the project must have resulted in some form of
disposal of hazardous material.

15



or disposal of their ores at the conclusion of their research
project.”’

Based on (8M'zs own assertiong, we can easgily conclude that
ag a Regearch Spongor itself, CSM “perscnally engaged . . . in
the activitiesg that generated the hazardous substances at issue
and [it has] operator liability.” Consequently, we conclude that
CEM ig a PRE. Its claim, therefore, is limited to one for
contributicon pursuant to secticn 113.

C. Application of Secticn 113

Az noted above, lighility for each PRP isg gtrict, joint, and
geveral. BSee, e.9., Coloradc & Eagstern Railroad, 50 F.3d at
1535. The Debtors are statutorily barred from asserting
counterclaimg agalinst CBM for contribution. 42 U.S5.C.

§9613(f) (2). CS8M, however, may seek contribution from the
Debtors for their fair share of the remediation costs. Id. at
9613 (£) (1) .

Complicating the issue before us as we attempt to estimate

C8M'a claim are orphan shares: “regponse costs attributable to

insolvent or defunct PRP3 at a site, which are unable to be

recovered.” Cegnterior Service Co. v. Acme Scrap Iron & Metal

" (CSM alsoc asserts that, since Research Sponsors leased

space at the Center, they are also liable as “owners.” Finally,
CEM asserts that, by arranging for their resgearch materials to be
brought to the Center, the Research Spongors are liable under
CERCLA as “arrangers” as well. We need not decide these igsues
as they pertain tec CSM, since we readily conclude CSM is an
cperator as that term is used in CERCLA.

16



Corp., 153 F.3d 344, 354 n.l12 (6th Cir. 19%8) (internal citation

omitted). “Parties held jointly and severally liable for a gite
cleanup initially shoulder the burden of orphan shares. Yet when

the parties seek contribution from other PRPs, the district

court . . . may apportion the amount of the orphan shares among
the parties.” Id. Authority to apportion orphan shares among
the parties derives from section 113 (£f) (1): “In resolving

contribution claims, the court may allocate response costs among
liable parties using such equitable factors as the court
determines are appropriate.” 42 U.S.C. § 9613(f) (1). Thus, “in
aly given case, a court may consider several factors, a few
factors, or only one determining factor, . . . depending on the

totality of circumstances presented to the court.” Environmental

Transp. Syvatems, Tne. v. ENSCO, Tnc,., 969 F.2d 503, 508 (7th Cir.

1892). Bee also Morrison Enterpriges v, McShares, Inc., 302 F.3d

1127, 1135 {(10th Cir. 2002) {“there may be ‘orphan shares' of
liability for bankrupt or judgment-proocf defendant PRPs that
should equitably be divided among the plaintiff and other
defendant PRPs”); Sun Company, 124 F.3d at 1193 (“under

§ 113(f) . . . liability will be several, and the total cleanup
c¢osts —- including respongibility for ‘oxphan shares’ -- will be
equitably apportioned among all the PRPs, with the court being

able to consider any factors it deems relevant”); Pinal Creek

Group v. Newmont Mining Corp., 118 F.3d 1298, 1303 (%th Cir.

17



1597) (*Immunizing PRPs who have directly paid for cleanup
operations from the risk of sharing the cost associated with
orphan shareg weould undermine the ability of courts to allocate
coste between all BRPm”) .

C3M argues it should be awarded the full amount of its claim
of 5%5,38%5,276. It argues that awarding the total amcunt would he
in accord with the legiszlative intent of CERCLA and judicial
interpretations of the statute because it would reward CSM for
its early settlement with the United States and its remediation
of the Site, while dispropertionately and punitively shifting the
liability to the Debtors. It asserts that assezsing the Debtors
a share of the costs associated with the remediation of the Site
in an amount less than the total amount sought by C8M would, in
its view, both unjustly reward the recalceitrant Debtors and, at
the same time, punish CSM by saddling it with bearing the burden
of the cleanup costs, including the risgk it will not be able to
recover from the other defendants.

The Debtors argue on the contrary that they should not be
punished for their failure tc settle or otherwige deal with CsM'=
claim earlier, Since they filed their chapter 11 petitions, the
action by CSM has been stayed. Until they could reach consgensus
with all their creditors and their plan of reorganization could
be confirmed, the Debtors argue it was not appropriate for them

to settle or pay the C5M claim. Therefore, they assert that they

18



should not be penalized for taking advantage of the “breathing

space” afforded them by the Bankruptcy Code.

Although the Debtors are correct that the automatic stay
precluded them from paying the CSM claim, it did not preclude
them from seeking to zsettle and liquidate the amount of that
glaim before confirmation of their plan. In fact, given the
large amount of the claim, it is surprising that the Debtors did
not attempt to resolve the claim earlier. (The Debtors'’ Plan of
Reorganization wasg confirmed and substantially consummated
approximately 27 months ago.)

The Debtors alsoc argue that their contribution should be
limited to the amount <f hazardous materials they actually
generated at the Site. According to CSM’'s proof of claim, the
Debtors contributed approximately 107,000 pounds of the total 24
million pounds of hazardous material depcsited at the Site.
Thus, the Debtors assert thelr contribution sheould ke only .44%
of the total costs of c¢leaning up the hazardous wasteg at the
Site (or approXimately $22,000 to $40,000). However, the most
recent calculation of the amount of material deposited by the

Debtors is substantially higher.®

¥ (CSM hagz since asserted that the Debtors actually
contributed between 1.3 million and 20.6% million pounds.
However, CS8M hags never sought to amend its initial claim,
Sea Holstein v. Brill, 987 F.2d 1268, 1270-71 (7th Cir. 1993)
(claime may only be amended before confirmation of a plan of
reorganization) .

19



We need not determine exactly how nmuch the Debtors
deposited, however, because we cannot conclude as the Debtors
argue that they should only pay the costsg attributable to their
portion of the hazardous wastes. As the Debtors are strictly,
jointly, and severally liable for the entire cost of the cleanup,
and statutorily barred from asserting a counterclaim against CSM
for contributieon, it would be contrary to CERCLA jurisprudence
for us to value the claim only in the amount that the Debtors
actually deposgited. If that were the only amount that a PRP
would be reguired to contribute to another PRP, there would be no
incentive for anyone to remediate a site or to settle early.

However, we are also not inclined to award CSM a claim for
the entire amount sought by it for several rxeasons. First, under
the Bankruptcy Code, CSM'3 claim must be disallowed to the extent
that it seeks to recover future costs. Section 502 (e) (1)
provides that: “The court ghall disallow any claim for
reimbursement or contribution of an entity that ig liable with
the debtor on or has secured, the c¢laim of a creditor, to the
extent that . . . such c¢laim for reimbursement or contribution is
contingent az of the time of allowance or disallowance of such
claim for reimbursement or contribution.” 11 U.8.C. §8502{e) (1).
Since the parties have asked ug to egtimate the claim at this
time, we will neot ineclude future unknown costs in the

calculation.
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With respect to the allocation of the actual costs expended

by C5M, however, there is considerable uncertainty about the
amount of orphan shares. While CSM asserts that it has collected
all it can from the other PRPz, we note that several of the
gsettlements were reached by it only recently.® It is therefore
unclear whether the total amount outstanding represents costa
unable to be recovered or costs which have just not yet been
recovered. Consequently, we cannot conclude that the Debtors are
the last recalecitrant defendants.

Furthermore, the fact that C58M wasg also a contributor to the
Site convinces us that we need not assure that they recover all

that they have gpent in remediation from these Debtors. See,

e.qg., United States v. Cannons Engineering Corp., 899 F.2d 79, 91
(1st Cir. 1990) (a settlement does not, however, permit a settling
PRF to escape scot-free, via indemnification by zsco-called
“recalcitrant” PRP3).

It is significant, however, that, because of the Debtors’
bankruptey, CSM will pot receive payment of the full amount of

its claim, even if we allow it in the full amount. In fact,

* Unfortunately, we were not presented with a succinct

breakdown of which defendants have sgettled, the amount of those
settlements, their respective shares of waste contributed to the
Site, or the expected amount of the orphan shares. C8SM asszerts
it has only recovered approximately 12% of its responze costs to
date. We do neot believe that the remainder of the response costs
are all attributable to the Debtors or to orphan shares as
oppoged to what can be recovered from the other defendants in the
Celorado Case.
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under the confirmed plan, the Debtors estimate that C5M will only
recover approxXimately 92.6% of any claim allowed. Based on this,
ag well az all the above factors, we conclude that the claim of
C8M againgt the Debtors should be estimated in the full amount of
the costs already incurred by CSM for which it has not received
reimbursement. CSM’s initial claim against the Debtors was
$3,693,615.97 which included actual costs incurred through
February 2000, interest and an estimate of future costs., CSM has
recovered at least $453,818.81 in settlements with other PRPs and
incurred $745,479 in actual additiconal costs. In calculating its
claim againgt the Debtors of §5%,225,276.16, CSM estimated future
coste of $1,250,000 (which are not allowable pursuant to gection
£02{e) (1)). Eliminating the future costa, leaves 53,985,276.16

which we estimate az the amount of CEM‘s claim.

IVv. CONCILUSION
For the foregoing reasons, we estimate the claim of CsSM
against the Debtors at $3,985,276.16.

An appropriate Order is attached.

BY THE COURT:

Dated: February 7, 2003 R{\\ELAL:ETDN:kSL;E§¥“E

Mary F. Walrath
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT QF DELAWARE
IN RE: Chapter 11

Case Nog, 00-2263 (MFW)
through 00-2301 (MEW)

KATSER GROUFP INTERNATIONAL,
INC., et al.,

Debtors. (Jointly Administered Under
Cage No. 00-2263 (MFW))

L N

ORDETR
AND NOW, this 7TH day of FEBRUARY, 20032, upon congideration
of the Debtors’ Motion to Estimate the Claim of the Colorado
School of Mines, it is hereby
ORDERED that for the reazonsg in the accompanying Memorandum
Opinion, this Court estimates the value of CSM’'g claim against

the Debtors to be in the amount of $3,985,276.16.

BY THE COURT:

Mary F. Walrath
United States Bankruptcy Judge

cc: BSee attached
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