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WALSH, J.

Before the Court are the cross-notions (Docs. # 40 and
48, respectively) of WlliamR Eldridge (“Plaintiff”) and Loewen
Goup International, 1Inc. (“LAI”) and Siena Goup, L.L.C
(“Siena”) (collectively, “Defendants”) for summary judgnent inthis
adversary proceeding. Plaintiff seeks summary judgnment solely with
respect to the issue of liability. For the reasons di scussed bel ow,
Plaintiff’s notion (Doc. # 40) for summary judgnent wll be
granted; Defendants’ joint notion (Doc. # 48) for sumrary judgment
wi || be denied.

BACKGROUND

LAl is a Delaware corporation which owns and operates
funeral hones and ceneteries throughout the United States. On June
1, 1999 (“Petition Date”), LGl and approxi mately 830 of its direct
and indirect subsidiaries and/or affiliates (collectively,
“Debtors”) filed voluntary petitions for relief under chapter 11 of
t he Bankruptcy Code.' Debtors’ chapter 11 cases were consol i dated
for procedural purposes and adm nistered jointly. On Decenber 5,
2001, Debtors’ Fourth Anended Joint Plan of Reorganization was
confirmed (Doc. # 8671, Case No. 99-1244).

Plaintiff is a Mchigan resident who, prior to Cctober

25, 1996, was the sol e sharehol der of M chi gan Cenet ery Managenent

! Some of the Debtors filed for bankruptcy subsequent to June 1,
1999.
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Corporation, Inc. (“MCMCI”), a M chigan corporation whi ch owned and
operated various ceneteries in the Detroit area. (Pl.”s Br. (Doc.
# 41) at 2.) Prior to the Petition Date, in the fall of 1996
Plaintiff and Defendants entered into a series of real estate
transfers (“Transfers”) pursuant to which Siena acquired title to
nost of Gakland Hlls Menorial Gardens (“OCakland HIls” or the
“Cenetery”), a cenetery previously owned by MCMCI and l|located in
Novi, M chigan at the corner of Novi and Twelve Ml e Roads. (ld.;
Defs.” Mot. (Doc. # 48) at 2.) Excluded from the Transfers were
approximately 1.15 acres located at the northeast corner of the
property (“Corner Property”) to which Plaintiff retained title.
(Pl.”s Br. (Doc. # 41) at 2; Defs.’” Mot. (Doc. # 48) at 2-3.) At
that tinme, the Cenetery’s main and only true entrance (“Oiginal
Entrance”) was | ocated on the Corner Property.? (Pl.’s Br. (Doc. #
41) at 2-3; Defs.’ Mt. (Doc. # 48) at 2-3.)

On Cctober 21, 1996, the parties entered i nto an easenent
agreenent (“Easenment Agreenment”), pursuant to which Plaintiff
granted Defendants a two year easenent (“Easenent”) on the Corner

Property for the purpose of accessing Oakland Hlls.® (Pl."s Br.

2 The Oiginal Entrance consists of a paved driveway that is
accessible fromeither Novi or Twelve Mle Roads. (Pl.’s Br. (Doc.
# 41) at 3, n.2;, Gwa Depo at 8.) An “historic” brick arch
stretches across the driveway.

3 Wil e Si ena owned Cakl and Hi |l | s subsequent to the Transfers, LG |
was providing operational and sales nanagenent services wth
respect thereto pursuant to a contract (“Sales Agreenent”) executed
bet ween Def endants on or about Cctober 25, 1996. (Defs.’ Mdt. (Doc.
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(Doc. # 41) at 3; Defs.” Mdt. (Doc. # 48) at 2-3.) The Easenent
Agreenment provides in pertinent part:

The Grantor hereby grants to the Gantee, it successors
and assigns, a two year easenent, commencing on the date
of execution hereof and termnating on the second
anni versary of the date hereof, on, over and across al
of [the Corner Property] for the exclusive use of [the
Corner Property] by Grantee and its successors, assigns,
enpl oyees, custoners, designees, contractors, invitees,
and all visitors to the [Cenetery], as a | andscaped
entranceway to and from Twel ve Ml e Road for vehicul ar
and pedestrian access to the [Cenetery] (the “Easenent”).
Thi s Easenent shall termnate at any tine and i nmedi ately
upon Gantee’'s conpletion of construction of an
alternative main access entryway to [the Cenetery] and,
in any event, shall termnate in twd years as otherw se
provi ded her eby.

(Easenent Agreenent | 1) (enphasis added). The Easenment Agreenent
further provides: “The rule of strict construction does not apply
tothis grant. This grant shall be given a reasonabl e construction
so that it acconplishes the intention of the parties to confer the
full and exclusive use of [the Corner Property] as an entranceway
to the [Cenetery].” (lLd. at T 5.)

By its terns, the Easenent Agreenent was to automatically
expire upon the earlier of the construction of a new entrance to
the Cenetery (“New Entrance”) or OCctober 21, 1998 (“Automatic
Term nation Date”). (ld. at 11 1, 6.4 Wile LAl “took the |ead”

i n constructing a New Entrance and was wor ki ng toward obtai ni ng the

# 48) at 2-3.)

4 Paragraph 6 of the Easenent Agreenent provides: “This Easenent
shall term nate automatically on the second anni versary date of the
date this document is executed.”
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necessary permts fromthe Gty of Novi (“Cty”) by October of
1997, Defendants failed to construct a New Entrance prior to the
Automatic Term nation Date. (Defs.” Mt. (Doc. # 48) at 4.) As a
result, Defendants continued to use the Original Entrance until at
| east m d- Decenber 2000. (ld. at 4-5; Pl.’s Br. (Doc. # 41) at 4.)
In Septenber of 2000, Plaintiff notified Defendants that he
intended to chain off the Original Entrance to the Cenetery as a
result of Defendants’ continued use thereof wthout Plaintiff’s
perm ssion.® (Kaiser Depo. at 17-19; Letter fromPl.’s counsel to
Defs. (“Letter”), Defs.” Opp’'n (Doc. # 47), Ex. G) Subsequently,
inlate fall of 2000, Defendants obtained fromthe City the permts
needed to construct a New Entrance, and thereafter contracted with
Punf ord Construction Conpany to install a gravel road | eading from
Novi Road into the Cenetery. (Defs.” OQpp’'n (Doc. # 47) at 5.) This
New Entrance was “conpl et ed and usabl e” i n Decenber 2000 or January
2001, at which tinme Defendants notified the general public, by a
sign posted at the Original Entrance, that the New Entrance was to

be used by all visitors to the Cenetery. (ld.) I n addition,

> The parties disagree as to whether Plaintiff conplained about
Def endants’ wuse of the Corner Property after the Automatic
Term nation Date, but prior to Septenber of 2000. Plaintiff
contends that he occasionally spoke to an agent/enpl oyee of one of
the Defendants between COctober 22, 1998 and Septenber of 2000 to
ask Defendants to stop using the Corner Property and i nquire about
t he construction of a New Entrance. (Pl.’s Depo. at 45-80, 91-92.)
Def endants di sagree and contend that their wuse of the Corner
Property subsequent to the Automatic Term nation Date was done
“W thout Plaintiff’s objection” until Septenber 2000. (Defs.” Opp’' n
(Doc. # 47) at 4.)
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Def endants specifically notified funeral directors about the New
Entrance by letter. (Ld.) Once Plaintiff “was assured by the
Cenmetery that its new entrance was up and runni ng,” he bl ocked off
access to the Oiginal Entrance with a rope. (Pl. s Br. (Doc. # 47)
at 8.)%® The parties disagree as to whether Defendants, their
agent s/ enpl oyees, and/or the general public actually stopped using
the Original Entrance to access the Cenetery subsequent to the
construction of the New Entrance. (Pl.’s Depo. at 86, 109-12;
Defs.’ Mdt. (Doc. # 48) at 5.)
Plaintiff commenced the instant adversary proceedi ng on
January 18, 2001, asserting clainms against both Defendants for
trespass and unjust enrichnment and seeki ng danages as a result of
Def endants’ al | egedly unaut hori zed use of the Corner Property from
Cct ober 22, 1998 until at | east m d- Decenber 2001. (Pl."'s Br. (Doc.
# 41) at v.) On March 29, 2001, Siena filed its answer to the
Complaint along with a cross claim (“Cross Caini) (Doc. # 5)
against LGl seeking indemification and/or contribution wth
respect to the instant litigation. On February 8, 2002, Plaintiff
filed his nmotion (Doc. # 40) for summary judgnent solely wth
respect to the issue of Defendants’ liability on his clains for

trespass and unjust enrichnent. That same date Siena filed a notion

6 Plaintiff testified that he waited to block off the Oigina
Entrance until the New Entrance was constructed because he di d not
want to “do anything to hurt... the lot owners of Cakland Hills or
the people that are in a nourning process”. (Pl.’ s Depo. at 38.)
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(Doc. # 42) for summary judgnent on its Cross C aim against LG
as a result of LAIl's failure to file a tinely response thereto.
(Id. at 91 12-13.)." Defendants then filed a joint opposition
(Doc. # 47) to Plaintiff’s notion for summary judgnent on March 8,
2002, and thereafter, filed their own joint notion (Doc. # 48) for
summary judgnment on March 15, 2002.8% Subsequently, on June 14,
2002, this Court entered an Order (Doc. # 57) granting Siena’'s
nmotion for summary judgnment on its Cross C aimagainst LA
DISCUSSION
The parties agree that M chigan | aw governs the instant
di spute. (See Pl.’s Br. (Doc. # 41) at 11-12; Defs.’ Mt. (Doc. #
48) at 6-11.) Plaintiff argues that he is entitled to sumary
j udgnment because the undi sputed facts denonstrate that Defendants
trespassed on the Corner Property after the Automatic Term nati on

Date, and that they have been unjustly enriched fromtheir use of

“In its notion, Siena argued that: (1) pursuant to the Sales
Agreenment, LA | was responsible for providing and paying for al
capi tal expenditures necessary for the operation of Gakland Hills,
i ncluding the construction of the New Entrance (l1d. at 1 7-9); (2)
the Sales Agreenent contained an indemification provision
providing that LA 1 would i ndemni fy and hol d Si ena harnl ess for any
and all losses arising from such services (ld.); and (3) LGl
further agreed to retain all liability arising out of the instant
proceedi ng, and to indemify Siena for any judgnment, costs and/or
expenses resulting therefrom pursuant to an Asset Purchase
Agreenent executed by Defendants subsequent to the conmencenent of
this proceeding (Id. at Y 10-11).

8 Thi s Menorandum Qpi nion constitutes the Court’s findings of fact
and conclusions of law with respect to both notions (Docs. # 40,
48) .
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the Corner Property in running their business without Plaintiff’s
permssion. (Pl.”s Br. (Doc. # 41) at 10.) In response, Defendants
argue that Plaintiff’s notion for summary j udgnment shoul d be deni ed
because a genuine issue of material fact exists as to when
Plaintiff first notified Defendants that he did not approve of
their use of the Corner Property after the Autonmatic Term nation
Date. (Defs.” Qop’'n (Doc. # 47) at 6, 13.) |In addition, Defendants
al so argue that they are entitled to sunmary judgnent because: (1)
no trespass occurred because an inplied easenent by way of
necessity and/or an easenent inplied from an existing quasi-
easenent automatically went into effect after the Automatic
Term nation Date (Defs.” Qop’'n (Doc. # 47) at 6-12; Defs.’ Mt.
(Doc. # 48) at 6-11); (2) Plaintiff’'s claimfor trespass is barred
by the equitable doctrines of |aches, waiver and estoppel (Defs.’
Qop’ n (Doc. # 47) at 12-13; Defs.’” Mdt. (Doc. # 48) at 11); and (3)
Plaintiff’s claim for wunjust enrichment nust fail because no
conpensation i s due where there is an i nplied easenent by necessity
(Defs.” Opp’'n (Doc. # 47) at 14; Defs.’” Mt. (Doc. # 48) at 12).
I will address each of these argunents separately.

I. Standard for Summary Judgment

Def endants first argue that Plaintiff’s notion for
summary judgnment should be denied because a genuine issue of
material fact exists as to when Plaintiff first notified Defendants

that he did not approve of their use of the Corner Property after
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the Automatic Termnation Date. (Defs.” Opp’'n (Doc. # 47) at 6,
13.) | disagree.

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed.R Civ.P. 56(c).° The noving
party bears the initial responsibility of proving that no genuine

I ssue of material fact is in dispute. See Celotex Corp. V.

Catrett, 477 U. S. 317, 323, 106 S.C. 2548, 2553 (1986). Once the
nmoving party has carried its burden of denonstrating that no
genui ne issue of material fact exists, the party opposing sunmary
judgnment nust advance nore than conclusory statenents and

al | egati ons. Big Apple BMN Inc. v. BMNof North America, Inc.,

974 F.2d 1358, 1362-63 (3d Cr. 1992). Rat her, the non-noving
party “nust set forth specific facts showing that there is a

genuine issue for trial.” First Nat’'|l Bank of Arizona v. Gties

Serv. Co., 391 U S. 253, 288, 88 S.C. 1575, 1592 (1968), citing
Fed. R Cv.P. 56(e). In ruling on a notion for summary judgnent,
the Court nust viewthe evidence in the light nost favorable to the
non-novi ng party, and nust construe all reasonable inferences in

favor thereof. See, e.q., Anderson v. Liberty Lobby Inc., 477 U.S.

® Federal Rule of Civil Procedure 56(c) is applicable to this
proceedi ng i n bankruptcy pursuant to Fed. R Bankr. P. 7056.
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242, 255, 106 S.Ct. 2505, 2513 (1986).

Here, | find that the record, when viewed in a |ight nost
favorabl e to Defendants, denpbnstrates that no genuine issues of
material fact are in dispute and that Plaintiff is entitled to
judgment as a matter of law. See Fed. R Civ.P. 56(c). Although
Def endants di sagree and argue that Plaintiff’s notion should be
deni ed because a di spute exists as to when Plaintiff first objected
to Defendants’ use of the Corner Property (Defs.” Opp’'n (Doc. # 47)
at 6, 13), | find such a dispute to be inmaterial. Whet her
Plaintiff conplained to Defendants of their use of the Corner
Property prior to Septenber 2000 has no bearing on the
determ nation of Defendants’ liability for trespass and/ or unjust
enri chment under M chigan | aw. See di scussioninfra, Part Il-1V. As
a result, any dispute with respect thereto does not preclude
sunmmary judgnment. See Fed.R CGv.P. 56(c).! Resolution of the
parties’ dispute turns solely on a determination of: (1) whether
Def endants had an inplied easenent under Mchigan |aw, either by
way of necessity or inplied from a quasi-easenent; (2) whether
Plaintiff’s clains are barred by the equitabl e doctrines of | aches,
wai ver and/or estoppel, and (3) whether Defendants’ use of the

Corner Property subsequent to the Automatic Term nation Date

2 I'n addition, the fact that Defendants have, thensel ves, noved for
sumary judgnent on essentially the sane set of facts makes it
difficult to see how Defendants can |l egiti mately argue that genui ne
i ssues of material fact exist for the purposes of Plaintiff’'s
notion, but that none exist for the purposes of their own.
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resulted in unjust enrichnent. Because these constitute |egal
i ssues that do not depend, in any way, on the resolution of a
factual dispute, sunmmary judgnment is proper. See id.

IT. Easement by Implication

Def endant s do not di spute that absent an inpliedright to
use the Corner Property subsequent to the Automatic Term nation
Date, they would be guilty of trespass.!' Neverthel ess, they argue
that no trespass occurred upon the Corner Property subsequent to
the Automatic Termi nation Date because an inplied easenent by way
of necessity and/or an easenent inplied from a quasi-easenent
automatically went into effect upon such date. (Defs.’” Opp’' n (Doc.
# 47) at 6-12; Defs.’” Mt. (Doc. # 48) at 6-11.) | disagree.?'?

An inplied easenent by necessity arises when a parcel of

land is severed into nore than one parcel, |eaving the dom nant

L “Atrespass i s an unaut horized i nvasi on upon the private property
of another.” Anerican Transnission, Inc. v. Channel 7 of Detroit,
Inc., 609 N.W2d 607, 613 (Mch. C. App. 2000).

2 As a prelimnary matter, | note that LAl first raised the
defense of an inplied easenent by necessity in Defendants’
opposition (Doc. # 47) to Plaintiff’s notion for summary j udgnent,
filed on March 8, 2002. This defense raises two i ssues: (1) whet her
LAl should be permtted to anend its answer to include this
defense as an additional affirmative defense; and, if so, (2)
whether an inplied easenent by necessity “went into effect”
subsequent to the Autonmatic Term nation Date such that it would
constitute a viable defense to Plaintiff’s clains for trespass and
unj ust enrichnment. However, because | find that no inplied easenent
by way of necessity “went into effect” subsequent to the Autonmatic
Term nation Date, see discussion infra, Part |l, Defendant’s
“inplied easenent” defense fails and therefore, thereis no need to
determ ne whether LA I should be permtted to anend its answer.
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parcel w thout a nmeans of access. Schm dt v. Eger, 289 N. W2d 851,

854 (Mch. C. App. 1980). Such an easenent is established at the
time of severance and is based on the presunmed intent of the
parties, as well as the public policy favoring the productive and
beneficial enjoynent of property. 1d. Before an inplied easenent
by necessity nay arise, the party asserting the easenment nust
denonstrate that is it strictly necessary for the enjoynent of the
property. 1d.*™ Such “necessity nust not be created by the party

claimng the [easenment].” MWaubun Beach Ass’n v. WIson, 265 N W

474, 480 (M ch. 1936).

Distinct from an easenent inplied by necessity is an
easenment inplied from a quasi-easenent. This latter type of
easenent arises where, at the severance of an estate, “an obvious
and apparently pernmanent servitude al ready exi sts over one part of
the estate and in favor of the other.” Schm dt, 289 N.W2d at 854.
Such an easenent nmay only be found where its previous use in the
possession of the common grantor was visible, apparent, and

continuous. Rannels v. Marx, 98 N.W2d 583, 585 (Mch. 1959). In

contrast to an inplied easenent by necessity, an inplied easenent

13 Defendants assert that “[t]here appears to be sone confusion in
the M chigan courts as to whether an inplied easenent by necessity
requires a showi ng of strict or reasonabl e necessity.” (Defs.’ Mot.
(Doc. # 48) at 7, n.9) (conparing Schmdt v. Eger, 289 N W2d at
854 with Chapdel aine v. Sochocki, 635 N.W2d 339, 343 (Mch. C
App. 2001)). Wiether an easenent inplied by necessity requires a
show ng of strict or reasonable necessary is irrelevant for the
pur poses of the instant dispute. See discussion infra, Part 11
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arising from a quasi-easenent requires only a showng that the
easement is reasonably necessary to the convenient use of the
property.** Id.

Def endants cite several <cases in support of their
argunment that an easenent inplied by necessity arose on the Corner
Property subsequent to the Automatic Termnation Date. See

generally Kanmv. Bygrave, 96 N W2d 770 (M ch. 1959); Waubun Beach

Ass'’n v. Wlson, 265 NW 474 (Mch. 1936); Schm dt v. Eger, 289

N.W2d 851 (Mch. C. App. 1980); Birch Forest Qub v. Rose, 179

NWwW2d 39 (Mch. C. App. 1970). However, the instant matter
differs fromthose cases in that here, Defendants were granted an
express Easenment in the Corner Property at the tinme the Transfers
took place. Such Easenent arose as a result of a witten Easenent
Agreenment pursuant to which Defendants knowingly, wllingly and
contractually limted their rights to use the Easenent until the
earlier of two years or the construction of a New Entrance.
(Easenent Agreenment f 1, 6.) Having failed to construct the New
Entrance prior to the Automatic Termi nation Date, Defendants now
argue that they had a continuing right to use the Easenent pursuant
to an inplied easenent by necessity. Although Defendants attenpt

to support their argunent with the contention that the granting of

¥ In light of the fact that both types of easenments require sone
showi ng of necessity, | will hereinafter refer to themgenerally as
“easenents inplied by necessity” or “inplied easenents by
necessity”.
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an express easenent only “defers the availability” of an inplied
easement until the express easenent expires (Defs.’” Mt. (Doc. #
48) at 9), Defendants have cited no | egal authority which supports
such a proposition.?®® In fact, at |east one case cited by

Def endant s seens to support the opposite conclusion. See MacCaski | |

v. Ebbert, 739 P.2d 414, 418 (ldaho C. App. 1987) (“[We did not
declare that intent is irrelevant or that the parties are powerl ess

to bargain away an easenent by necessity.”); see also Smth, 311

P.2d at 336 (“Upon the execution of the witten ‘Driveway
Agreenent’ the apparent easenent, inplied fromthe original grant,
and passing to the successors intitle, nerged into the express or
formal easenent upon which the plaintiffs base their cause of

action.”). For this reason, and the reasons discussed below, I

> The cases cited by Defendants in support of this proposition are
i napposite. Wiile Chevy Chase Land Co. v. United States, 37 Fed.
Cl. 545, 594 (Fed. d. 1997) and Feldstein v. Segall, 81 A 2d 610,
615 (Md. 1951) contain dicta stating that the granting of a Iicense
defers availability of an inplied easenent by way of necessity
until the expiration or revocation of the license, a |icense
differs froman easenent in that while an easenent is an interest
In property, a license, which nay be revoked at any tine, is not.
Therefore, while one could argue that “necessity” continues upon
the grant of a revocable license, it does not necessarily follow
that such “necessity” would continue upon the creation of an
express easenent where one of the contracting parties willingly
restricts its right to the easenent- i.e., its property interest-
toalimted term In addition, | find Snmith v. Harris, 311 P.2d
325 (Kan. 1957) to be inapplicable because that case involved the
validity of an express easenent. See generally id. (holding that
foreclosure sale did not term nate express easenent despite the
fact that the foreclosure petition failed to nention the agreenent
creating the easenent and therefore, the easenment inured to the
benefit of the purchaser at the forecl osure sale and his grantee).
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find Defendants’ argunents to be unpersuasive.
As di scussed above, easenents inplied by necessity are
based on the presumed intent of the parties in a situation where a
common grantor severs a parcel of land into two or nore parcels
such that one of the new parcels becones | andl ocked. Schni dt, 289
N. W2d at 854. In such situations where the owner of the | andl ocked
parcel is left wthout an express easenent, courts are willing to
i mply an easenent by necessity because they presume that: (1) the
parties intended an existing access to continue, and/or (2) when
the grantor conveyed the domi nant parcel, he also conveyed that
which is necessary for the beneficial use thereof. See, e.q.,
Rannel s, 98 NNW2d at 585 (“At tine [sic] of sale of the property
wi thout reference to the quasi-easenent, an easenent is held to
exist by inplication because of the obvious intention of the
parties.”); Kamm 96 NW2d at 774 (“‘The parties are presuned to
have contracted with reference to the condition of the property at
the tine of sale, and to have i ntended that the grantee shoul d have

the nmeans of using the property granted.’”) (quoting Nat’'l Exch.

Bank v. Cunningham 22 N.E. 924 (Chio 1889)); see also Burling v.

Leiter, 262 NN.W 388, 391 (Mch. 1935) (“The rule of inplicationis
founded upon the nere necessity of the case and the inpossibility
of admtting that the contract and the intention of the parties to
it would be conplete without the inplication.”). Here, thereis no

need for the Court to presune what the parties intended because
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such intent has been clearly and unanbi guously expressed in the
Easenment Agreenent.!® The Easenent Agreenent clearly indicatedthat
Def endants’ Easenent in the Corner Property was to expire on the
Automatic Term nation Date even if Defendants failed to construct

a New Entrance to the Cenetery prior to that date. See Chapdel ai ne,

635 N.W2d at 343 (“In a conveyance that deprives the owner of
access to his property, access rights will be inplied unliess the
parties clearly 1indicate they intended a contrary result.”)

(enphasi s added); see also Kamm 96 N.W2d at 774 (“It is a well-

settled doctrine of the |law of easenents that where there are no
restrictive words in the grant the conveyance of the land will pass
to the grantee all those apparent and continuous easenents which
have been used, and are at the tine of the grant used, by the owner
of the entirety for the benefit of the parcel granted...”)(quoting

Nat'| Exch. Bank v. Cunningham 22 N E. 924 (Chio 1889) (enphasis

added). Although Defendants argue that the Court’s focus on the

Easenent Agreenent is m splaced because “[a] n easenent by necessity

' 1 amnot convinced by Defendants’ argunent that the record does
not support Plaintiff’s argunent the parties did not intend an
easenent by necessity to arise on the Automatic Term nati on Date,
but rather, supports Defendants’ argunent that the parties did not
intend to cut off access to the Cenetery. (Defs.’” Reply (Doc. # 55)
at 2-3.) The parties’ intent, as evidenced by paragraphs 1 and 6
of the Easenment Agreenent, was clearly that Defendants woul d have
an Easenent to use the Corner Property to access the Cenetery until
the earlier of the construction of a New Entrance, or the Automatic
Term nation Date. (Easenent Agreenent Y 1, 6.) Under no
ci rcunst ances does the Agreenent indicate that the parties intended
the Easenment to continue past such date. (See id.) Defendants’
argunent to the contrary is without nerit.
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is acreation of Mchigan law that is not dependent on a contract”
(Defs.” Reply (Doc. # 55) at 2), | find this argunent to be
unper suasi ve. The fact that easenments by necessity are not
dependent on contracts does not lend itself to the conclusion that
one can not contractually elimnate -i.e., bargain away- an
easement by necessity. Just because courts may inply an easenent
by necessity where the parties fail to contract for one does not
mean that they can extend the termof an express easenent agreenent
under the guise of inplying an easenent by necessity. This is
particularly true where, as here, Defendants were aware of the
“necessity” at the tine the Easenent Agreenment was entered into,
assuned responsibility for elimnating the “necessity” by agreeing
to construct a New Entrance, and failed to take care of such
responsibility within the requisite time franme. Under these
circunstances, | find that any “necessity” for an easenent
subsequent to the Automatic Ternmination Date has resulted from

Def endants’ own conduct and/or inaction. See Waubun Beach Ass’n,

265 N.W at 480 (“[N] ecessity must not be created by the party
claimng the right of way.”).

Despite Defendants’ argunment that their failure to obtain
the proper permtting necessary to construct the New Entrance prior
to the Automatic Termination Date resulted through no fault of
their own, but fromthe fact that “[t]he Gty is known to be one of

the toughest townships in Detroit from which to obtain building
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permts” (Defs.” Cpp'n (Doc. # 47) at 10), | find the reason for
Def endants’ inability/failure to obtain the proper permtting
necessary to conplete the New Entrance prior to the Automatic
Termnation Date to be immaterial. Def endants’ willingly and
knowi ngly entered into the Easenent Agreement which, by its owned
ternms, continued for no longer than two years. By limting their
express Easenent to two years, Defendants assuned the risk that the
New Entrance woul d not be conpleted by the Automatic Term nation
Date. The fact that “[t]he Gty is known to be one of the toughest
townships in Detroit from which to obtain building permts” only
supports ny conclusion. Assuming this statenment to be accurate,
Def endants knew or shoul d have known of their potential difficulty
in obtaining a permt prior to both the Transfers and the execution
of the Easenent Agreenent. As such, Defendants coul d have either
purchased the Corner Property along with the Cenetery, or
negotiated a longer term for the Easenent Agreenent. In the
alternative, having limted thensel ves to a two-year Easenent, once
it becane apparent that they would be unable to obtain the proper
permtting to construct a New Entrance prior to the Automatic
Term nation Date, Defendants should have attenpted to negotiate an
extension of the Easenment Agreenment with Plaintiff. Having chosen
not to do so, and having knowingly and willingly purchased the
Cenmetery wi thout access theretowhile limting thenselves to a two-

year Easenment, Defendants cannot now argue that they sinply had the
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continued right to use the Corner Property w thout conpensating
Plaintiff pursuant to an easenent inplied by necessity which arose
at the time of the Transfers, yet lay dormant until the Autonmatic
Term nation Date. |ndeed, such an argument is underm ned by the
fact that Defendants entered into the Easenent Agreenent in the
first place.

III. Laches

Def endant s next argue that Plaintiff’s claimfor trespass
is barred by the equitable doctrines of |aches, waiver and
estoppel. (Defs.” OQop’'n (Doc. # 47) at 12-13; Defs.’ Mt. (Doc. #
48) at 11.) | disagree.

Def endants cite no legal authority in support of their
argunment that Plaintiff’s claim for trespass is barred by the
equi tabl e doctrines of waiver and/or estoppel. They sinply assert
that “[l]aches operates as a valid defense to a claimfor trespass
under M chigan | aw,” and that such defense “nmay be rai sed agai nst
an owner of | and for an unreasonabl e delay in asserting his rights
when the interest of the public has becone invol ved.” (Defs.’ Mt.
(Doc. # 48) at 11; Defs.” Opp’'n (Doc. # 47) at 12.) |In support of
their contention that the doctrines of |aches, waiver and/or
estoppel should apply to bar the instant proceedi ng, Defendants
argue that: (1) Plaintiff “did nothing to assert his rights for two
years,” and “never put his demand for defendants to cease using the

Property in witing” (Defs.” Oop'n (Doc. # 47) at 12); and (2)
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Plaintiff’s acknow edgnent that he did not block the Oiginal

Entrance until after the New Entrance was constructed because he

“felt that there was a third-party interest in terns of the public,

the ot owners, funeral directors and [he] wasn't interested in

hurting thent indicates that Plaintiff “intentionally sat on his

rights” (Defs.” Mot. (Doc. # 48) at 11). | find these argunents to
be unpersuasi ve.

The doctrine of laches is viewed by the Mchigan courts

as “the equitable counterpart to the statute of limtations defense

avail able at |aw.” Eberhard v. Harper-Gace Hosp., 445 N W 2d 469,

474 (Mch. . App. 1989). As such, “[n]lere delay in asserting a
claimfor a period less than that in the statute of limtations
does not constitute such |aches as wll defeat recovery in |aw or

equity.” MRaild v. Shepard Lincoln Mercury, 367 N.W2d 404, 411

(Mch. C. App. 1985). Rat her, to support a defense of |aches,
there must be a showi ng of: (1) the passage of tine conbined wth,
(2) prejudice to the defendant, and (3) a |l ack of due diligence on

the part of the plaintiff. Gallagher v. Keefe, 591 N.W2d 297, 300

(Mch. C. App. 1998); Eberhard, 445 N.W2d at 475; see al so Pub.

Health Dept. v. Rivergate Manor, 550 N.W2d 515, 520 (M ch. 1996)

(“[ The doctrine of |aches] is applicable in cases in which thereis
an unexcused or unexplained delay in comencing an action and a
corresponding change of material <condition that results in

prejudice to a party.”); Kipp v. Van Wagoner, 281 N. W 592, 595
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(Mch. 1938) (“‘The doctrine of laches is founded upon |ong
I naction to assert a right, attended by such i nternedi at e change of
conditions as renders it inequitable to enforce the right.’”)

(quoting Angeloff v. Smith, 235 NNW 823, 824 (Mch. 1931)). The

burden of such a showing is on the defendant. Gal | agher, 591
N. W2d at 300.

Here, | find that Defendants have failed to neet their
burden of denonstrating that Plaintiff's claimfor trespass shoul d
be barred by the doctrine of |aches. The record, when viewed in a
light nost favorable to Defendants, contains no evidence that
Plaintiff's alleged “delay” in conmencing the instant action was
unreasonabl e or that it resulted in prejudice to Defendants or from
a lack of due diligence on the part of Plaintiff. Defendants do
not allege that the “delay” prejudiced themin any way and in fact,
it did not. Although Defendants’ argunments suggests that
Plaintiff’s “delay” 1in comencing the instant action was
unr easonabl e, such argunent is undermned by the fact that the
statutes of limtations applicable in Mchigan to actions for

trespass and unjust enrichnment are three years. See McH Cow. LAws
ANN. 8 600. 5805(8) (three year statute of limtations for injury to

property); see also Hoop v. Nesse, et al., Nos. 221516 and 221559,

2001 M ch. App. LEXIS 2596, at *5 (Mch. C. App. Sept. 4, 2001)
(“An action that arises based on ‘inplication of law is subject to

athree-year Iimtation period despite the fact that it is based on
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a contract theory.”) (citing Lear v. Brighton Twp., 459 N.W2d 26,

27 (Mch. C. App. 1990)). Because Plaintiff has commenced the
instant proceeding within the requisite time period, | find his
“Imere delay” in waiting to do so until a little over two years
after the Automatic Term nation Date to be insufficient, in and of

itself, to support a defense of |aches. See McRaild, 367 N.W2d at

411.

I n addi tion, although Defendants argue that Plaintiff’'s
clainms should be barred because Plaintiff “did nothing to assert
his rights for two years,” and “never put his demand for defendants
to cease using the Property in witing” (Defs.” Opp' n (Doc. # 47)
at 12), Defendants fail to cite any case |aw and/or evidence in
support of the proposition that Plaintiff had a duty to demand t hat
Def endants stop wusing the Corner Property subsequent to the
Automatic Termi nation Date, or that Plaintiff’'s failure to make
such a demand constitutes a waiver of his right to assert clains
for trespass and unjust enrichment.!” As such, whether Plaintiff
failed to prevent Defendants and/or the public from using the
Corner Property subsequent to the Automatic Term nation Date or to

put his demand for defendants to cease using the Property in

witing” is immterial.

71 find the case Hayes v. Livingston, 34 Mch. 384 (Mch. 1876)
to be inapposite.
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Simlarly, | am not convinced by Defendants’ argunent

that the instant action should be barred in light of Plaintiff’s
acknow edgnent that he did not block the Original Entrance until
after the New Entrance was constructed because he “felt that there
was a third-party interest in terns of the public, the | ot owners,
funeral directors and [he] wasn't interested in hurting theni.
(Defs.” Mot. (Doc. # 48) at 11.) Wile it is true that in certain
ci rcunst ances, detrinment to the public may be a rel evant factor to
be considered in determ ning whether the doctrine of |aches shoul d

apply to bar a claim see Gallagher, 591 N.W2d at 300; VanStock v.

Bangor Twp., 232 N.W2d 387, 391-92 (Mch. Ct. App. 1975), such is

not the case here. The fact that Plaintiff waited a little over
two years to commence this proceeding has resulted in neither
injury to the public, nor significant expense to Defendants.!® That
the public nmay have also used the Corner Property to access the
Cenet ery subsequent to the Automatic Term nati on Date does not mean
that the public has “becone involved” such that it would be
inequitable to enforce Plaintiff’s clains agai nst Defendant. Cf.
VanSt ock, 232 N.W2d at 392 (“If the defendants’ statenents are

true, plaintiff stood by for 19 years while the road was used by

18 Def endants assert that Siena incurred the cost of maintainingthe
Corner Property during the tine Defendants continued the use
t hereof subsequent to the Automatic Ternmination Date. Wile the
cost of such naintenance nmay be relevant to a determ nation of
Plaintiff’s damages, it is insignificant for the purposes of
determ ning Defendants’ liability.
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the public and nmintained by the county road comm ssion and
township.”) (citing Kipp, 281 NW at 596 (finding that |aches
barred plaintiffs’ renmedy of an injunction where plaintiffs
permtted the erection of a high enbanknent and railroad tracks as
part of a systemof viaducts directly in front of their property,
such construction was conpl eted at enornous cost, and plaintiffs
made no objection to the construction until five years after it had
been conpleted and in use). This is not a situation in which the
Corner Property continues to be the only entrance to the Cenetery
and Plaintiff seeks to bar Defendants and the public fromthe use
thereof. It is an action for danages agai nst Defendants that has
neither a direct, nor indirect inpact on the public and/or its
access to the Cenetery.? In light thereof, and the facts that: (1)
this action was comenced within the applicable statute of
limtations, and (2) Defendants have shown neither prejudice, nor
a lack of due diligence on the part of Plaintiff, | find that the

doctrines of |aches waiver, and/or estoppel to be inapplicable to

¥ The public’'s use of the Corner Property subsequent to the
Automatic Term nation Date may be a rel evant factor in determ ning
t he anobunt of damages to which Plaintiff may be entitled to recover
from Defendants, particularly with respect to those nenbers of the
publ i c who becane patrons of the Cenmetery during the tinme in which
it was owned and operated by MCMCI. However, as discussed above,
it has no bearing on the issue of Defendants’ liability on a claim
for trespass, commenced wthin the applicable statute of
limtations, which has resulted from Defendants’ know ng and
intentional continued use of the Easenent subsequent to the
expi ration thereof.
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the instant proceedi ng. ?°
IV. Plaintiff’s Claim for Unjust Enrichment

Def endants next argue that Plaintiff’s claimfor unjust
enrichnment nust fail because no conpensation is due where there is
an i nplied easenent by necessity. (Defs.’” Oop’'n (Doc. # 47) at 14,
Defs.” Mot. (Doc. # 48) at 12.) In light of the discussion set
forthin Part Il of this Opinion, |I find Defendants’ argunent to be
wi t hout nerit.

The elenents of a claimfor unjust enrichnment are: (1)
recei pt of a benefit by the defendant fromthe plaintiff; and (2)
an inequity resulting to plaintiff because of the retention of the

benefit by the defendant. Barber v. SMH(US), Inc., 509 N.W2d 791,

796 (Mch. Ct. App. 1993); B&M Die Co. v. Ford Mtor Co., 421

N.W2d 620, 622 (Mch. C. App. 1988). In such circunstances,
where there is no express contract dealing with the sanme subject
matter, the |law operates to inply a contract to prevent unjust
enri chment. Barber, 509 N.W2d at 796. However, because the

doctrine of unj ust enri chment “vitiates normnal contract

20 “The vital principle of equitable estoppel is that he who by his
| anguage or conduct | eads anot her to do what he woul d not ot herw se
have done shall not subject such person to loss or injury by
di sappoi nting the expectations upon which he acted.” Birch Forest
Cub, 179 NNW2d at 42. There is nothing on the record to indicate
that Plaintiff’s conduct is that which | ed Defendants to continue
usi ng the Corner Property subsequent to the Automatic Term nation
Date. Indeed, Defendants’ argunent that they continued to do so
because they had an inplied easenent by necessity indicates the
opposi te.
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principles,” Mchigan courts enpl oy caution when dealing with such

clains. Kamrer Asphalt Paving Co. v. East China Twp. Sch., 504

N. W2d 635, 640 (Mch. 1993); see also B&M Die Co., 421 N W2d at

622.

Here | find that the facts, when viewed in a |ight nost
favorable to Defendants, support Plaintiff’s claim for unjust
enrichment. As discussed in Part Il of this Opinion, Defendants
had no legal or equitable right to use the Corner Property
subsequent to the Automatic Term nation Date, but continued to do
so for over two years. See discussion, supra Parts Il and 111
This continued use of the Corner Property without Plaintiff’s
perm ssion resulted in a benefit to Defendants to the extent it
enabled them to continue operating their respective businesses
wi t hout having to conpensate Plaintiff for the use of his Property.
Under the circunstances, see id., | find that it would be
i nequitable to all ow Defendants to retain the benefit of their use
of the Corner Property subsequent to the Automati c Term nati on Date
wi t hout having to conpensate Plaintiff therefor.

CONCLUSION

For the reasons di scussed above, Plaintiff’s notion (Doc.
# 40) for summary judgnment solely on the issue of Defendants’
liability is granted and Defendants’ joint notion (Doc. # 48) for

sunmary judgnment is deni ed.
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For the reasons stated in the Court’s Menorandum Qpi ni on
of this date, it is ORDERED that:
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granted; and
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