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WALSH, J.

Before the court is the notion (Doc. # 5) of Stanley C
Morris, Katherine M Morris, and Glbert R Arthur (collectively,
“Defendants”) to: (1) dism ss the adversary conpl aint (“Conpl ai nt”)
of Loewen G oup International, Inc. (“LAIl” or “Plaintiff”)
pursuant to Fed. R of Cv. P. 12(b)(1)' on the ground that the
court | acks subject matter jurisdiction; (2) dismss the Conpl ai nt
pursuant to Fed. R of Cv. P. 12(b)(3) on the ground that this
court constitutes an inproper venue; (3) transfer venue of the
I nstant adversary proceeding to the United States District Court
for the District of Oregon; or, in the alternative, (4) stay the
adversary proceedi ng pending arbitration on the nmatter. Defendants
al so seek dismssal of Count |1l of the Conplaint, entitled
“Negl igence Per Se,” and request reasonable attorneys’ fees and
costs. For the reasons discussed below, I wll deny Defendants’
notion to dismss the Conplaint, but grant Defendants’ notion to
transfer venue of this action to the United States District Court

for the District of Oregon.?

! Rule 12 of the Federal Rules of Civil Procedure is applicable in
the instant adversary proceeding pursuant to Fed. R Bankr. P.
7012.

2 Therefore, the decisions of whether to stay the adversary
proceeding pending arbitration, to dismss Count IIl of the
Conpl aint, and/or to award or deny reasonable attorneys’ fees and
costs are reserved for the discretion of the transferee court.



BACKGROUND

LAl and approximately 830 of its direct and indirect
subsidiaries and/or affiliates (collectively, “Debtors”) filed
voluntary petitions for relief under chapter 11 of the Bankruptcy
Code on June 1, 1999 (“Petition Date”).® Debtors’ chapter 11 cases
wer e consol i dated for procedural purposes and adm nistered jointly.
On Decenber 5, 2001, Debtors’ Fourth Anended Joint Plan of
Reor gani zation (“Plan”) was confirmed (Doc. # 8671, Case No. 99-
1244) .4

LA |’ s business operations primarily consist of funeral
honmes, ceneteries and rel ated businesses. The instant adversary
proceedi ng arises out of LA I|’s pre-petition purchase of a cenetery
in Oregon. Defendants are residents of Oregon who, through their
stock ownership in Cenetery Services, Inc. (“CSI”)® owned and
operated the Forest Lawn Cenetery (the “Site”) from March 1993

until March 1996.° (Conplaint § 8.) On March 28, 1996, Defendants

3 Sone of the Debtors filed for chapter 11 relief subsequent to
June 1, 1999.

“ Nineteen of the Debtors were not included under the Plan due to
unresolved litigation that remained pending at the tinme the Pl an
was filed. Four additional Debtors were not included because they
had no inpaired class voting to accept the Plan. See 11 U S. C 8§
1129(a) (10).

> CSl is a closely-held Oegon corporation.

® The Site, which is located at 400 S W Walters Road in G esham
Oregon, consists of a cenmetery, two rmausol euns, a nmaintenance
building and a forner sales office. (Conplaint T 9.)
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and LGl entered into a share purchase agreenment (“Agreenent”)
pursuant to which LA agreed to purchase all of the outstanding
shares of CSI stock, as well as the Site and additional business
assets personally owned by Defendants, for $1,200,000.00. (ld. at
1 10.)

Under the ternms of the Agreenent, Defendants represented
and warranted that CSI “has conplied with all applicable federal,
state or local statutes, laws and regul ati ons including, wthout
limtation, any applicable building, zoning, or other [aw,
ordi nance or regulation”. (Agreenment at 9§ 5(c).) In addition,
Def endants al so represented that:

Seller has not caused any hazardous substances (as
herei nafter descri bed) to be upon the Real Property and
Sell er knows of no such substances to be upon the Real
Property. In addition:

(1) there are no underground storage tanks and, to
the best of Seller’s know edge, there have
never been underground storage tanks on the
Pr operty;

(ii) to the best of Seller’s know edge, there are
no hazardous or toxic materials, substances,
pol lutants, contam nants or wastes, or any
substances regul ated as “hazardous”, “toxic”
or under any sim |l ar designation by any | ocal,
state, or federal governnental authority,
present in the soil, subsoil, or groundwater
of, or on, the Real Property, and none of the
above have been deposited, discharged, placed
or disposed of at, on or near the Rea
Property;

* % %

(iv) to the best of Seller’s know edge, the Total
Assets are not affected in any way by any
subst ance deened hazardous by federal, state
or local laws, rules, or regulations.
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(Agreenment at T 5(9).) In the event of any breach of these
representati ons and/ or warranti es by Defendants, the parties agreed
t hat Defendants would “i ndemify, defend and hold [LGI] harm ess
from and against any and all |osses, danmages, expenses,
liabilities, clainms, or demands (collectively, the “LOSSES")
suffered or incurred by [LAI] or Conpany, directly or indirectly,

caused by, resulting from or arising out of such breach.
(Agreenment at T 9(a).)

Prior to the execution of the Agreenment, and in
accordance with the ternms thereof, LAl hired Conestoga-Rovers &
Associ ates (“CRA’) to conduct an environnmental investigation of the
Site and prepare a requisite Phase | report. (Conplaint § 14.) In
conducting its investigation, CRA intervi ewed enpl oyees and for ner
owners of the Site. (1d.) Defendant Arthur allegedly acconpanied
CRA on the inspection and assured inspectors that no solid wastes
or hazardous waste had been di sposed of on the Site. (ld.) At the
conclusion of the investigation, CRA issued a report in which it
reconmended that a second investigation be conducted at the Site.
(Id. at T 15.) At the conclusion of the second investigation in
April 1996, CRA issued another report reconmendi ng that no further
i nvestigation or renediation be conducted. (1d.)

Thereafter, in July 1998, LA | discovered the presence of

solid waste in the subsurface of the Site while performng

excavation work. (Conplaint § 16.) As a result, LA conm ssioned
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two additional environnmental investigations at the Site which
reveal ed the presence of: (1) a solid waste di sposal area near the
mai nt enance bui | di ng cont ai ni ng approxi mately 15 cubi c yards (24. 26
tons) of diesel and heavy oil hydrocarbon-contam nated soil, (2) a
subsurface solid waste di sposal area consisting of a 30-gallon drum
of unknown solvents and approxinmately 374 cubic yards of solid
waste in the subsoil of the cenetery lawn, and (3) a subsurface
solid waste di sposal area consisting of approximtely 1, 500 cubic
yards of non-hazardous waste south of the maintenance buil ding.
(Id. at § 17.) LA then excavated, transported and di sposed of
this solid waste to avoid the possibility of the waste adversely
affecting the groundwater in the area. (ld. at 9§ 19.) The
renmedi ati on was conpleted in July 2000 at a cost of over $370, 000.
(lLd. at T 20.)

Subsequently, in May 2001, LGl commenced the instant
adversary proceeding against Defendants alleging that: (i)
Def endants materially breached section 5(g)(ii) of the Agreenent
(ILd. at Y 21-27); (ii) Defendants materially breached section 5(c)
of the Agreenment (Conplaint 97 28-33); and (iii) Defendants’
conduct constitutes negligence per se under Oregon Revised Statute

8§ 459.204 (1d. at 34-38).7 In addition, the Conplaint includes an

" Oregon Revised Statute 8§ 459. 205 provides:

(1) Except as provided by ORS 459. 215, a disposal site shall not
be established, operated, mamintained or substantially altered,
expanded or inproved, and a change shall not be made in the nethod
or type of disposal at a disposal site, until the person owning or
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objection to three proofs of claimfiled by Defendant Arthur in
connection with LGI’'s purported breach of Arthur’s enploynent
agreenent.® (ld. at 39-52.) LA seeks damages in an anount equal
to the renmedi ation costs identified in the Conplaint and asks that
the court disallow and/ or reduce the clains asserted by Defendant
Arthur. (ld. at 12.) On July 9, 2001, Defendants responded to the
Conmplaint by filing their notion (Doc. # 5) to dismss, transfer or
stay the proceeding pending arbitration.?®

DI SCUSSI ON

controlling the disposal site obtains a permt therefor fromthe
Department of Environnmental Quality as provided in ORS 459. 235.

(2) The person who holds or last held the permt issued under
subsection (1) of this section, or, if that person fails to conply,
then the person owning or controlling a |l and di sposal site that is
cl osed and no | onger receiving solid waste nust continue or renew
the permt required under subsection (1) of this section after the
site is closed for the duration of the period in which the
departnment continues to actively supervise the site, even though
solid waste is no |l onger received at the site.

8 LAl argues that Arthur’s alleged intentional m srepresentations
to the CRA investigators and to LA | during the negotiation of the
Agreenment bar himfromcoll ecting additional nonies fromLQ | under
ei ther the Agreenent or his enploynment contract. (Conplaint  47.)
In addition, LAl alleges that Arthur breached the Agreenent by
failing to conmply with the representation and warranties nmade
therein (id. at 7 48), and failed to satisfy his obligations under
his empl oyment contract (id. at § 49.)

° The Agreenent provides that “[a]ll matters subject to arbitration
hereunder, including, without limtation, the interpretation of
this arbitration clause and the matters subject to arbitration
her eunder, shall be settled in Portland, O egon, before a single
arbitrator”. (Agreenent at Y 9(e).) The Agreenent also provides
that it is governed by Oregon law (id. at T 13(d)), and that “[a] ny
suit or proceeding will be brought in the State of Oregon, that
bei ng the place of venue chosen by the parties to this Agreenent”
(id. at 13(j))-.



. Jurisdiction

Def endants first argue that the Conplaint should be
di sm ssed because the court | acks subject matter jurisdiction over
the proceeding. (Def.’s Mt. (Doc. # 5) at 2.) | di sagree.

Bankruptcy courts have jurisdiction to hear “all cases under title
11 and all core proceedings arising under title 11, or arising in
a case under title 11". 28 U.S.C. § 157(b)(1). They al so have
jurisdiction over certain non-core proceedi hgs which are “ot herw se
related to a case under title 11". 28 U.S.C. 8 157 (c)(1). 28
US C § 157(b)(2)? sets forth a nonexclusive list of core
proceedi ngs. ! In the Third Circuit, a proceeding is considered
to be core under 8 157 “if it invokes a substantive right provided

by title 11 or if it is a proceeding that, by its nature, could

arise only in the context of a bankruptcy case.” Torkelsen v.

Maggio (Inre Guild and Gallery Plus, Inc.), 72 F.3d 1171, 1178 (3d

Cir. 1996) (quoting In re Marcus Hook Dev. Park, Inc., 943 F.2d

1028 U.S.C. 88 101 et seq. is hereinafter referred to as “8§

1 Rel evant to the instant dispute, 8 157(b)(2)(B) and (C) provide:
(2) Core proceedings include, but are not Iimted to-
* * %
(B) all owance or disall owance of clains against the estate or
exenptions from property of the estate, and estinmation of
claims or interests for the purposes of confirmng a plan
under chapter 11, 12, or 13 of title 11 but not the
liquidation or estimation of contingent or unliquidated
personal injury tort or wongful death clains against the
estate for purposes of distribution in a case under title 11;
(© counterclains by the estate agai nst persons filing clains
agai nst the estate;
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261, 267 (3d Cr. 1991)). In contrast, proceedi ngs which are not
core are still considered to be “related to bankruptcy if ‘the
out cone of that proceedi ng coul d concei vably have any effect on the

estate being adm ni stered i n bankruptcy’”. Marcus Hook, 943 F. 2d at

264 (quoting Pacor, Inc. v. Hggins, 743 F.2d 984, 994 (3d Cr.

1984)); In re Donington, Karcher, Salnond, Ronan & Rainone, P.A.,

194 B.R 750, 757 (D.N. J. 1996). Such is the case here.

Contrary to LAI’s contention, this action does not
constitute a core proceeding.'? It does not invoke a substantive
right provided by title 11, or constitute a proceedi ng which could

only arise in the context of a bankruptcy case. See Torkelsen, 72

F.3d at 1178. The clains asserted herein constitute traditiona
state law causes of action sounding in contract and tort which
arose in connection to Defendants’ pre-petition conduct and the

representations and warranties nade by Defendants in the pre-

2 In the Conplaint, LAI| asserts that the Court has jurisdiction
pursuant to 8 1334 “in that this action is ‘related to the
Debt or’ s bankruptcy proceedings”. (Conplaint § 1.) However, inits
response to Defendants’ notion, LGl argues that this action is
core pursuant to 8 157(b)(2)(B) and (C) because it “acts nore |ike
a counterclaini to the proofs of claimalready filed by Defendant
Arthur. (Debtors’ Resp. (Doc. # 7) at 2.) | find this argunent to
be unpersuasive. Arthur’s proofs of claimand LG 1’ s objection
thereto are nerely incidental to the main causes of action set
forth in the Conplaint which, as discussed bel ow, are grounded in
contract and tort. In addition, while LAI’s clains against al
Defendants arise out of Defendants’ alleged breach of the pre-
petition Agreenent, Arthur’s proofs of clains and LA 1’ s objections
thereto pertain solely to an enpl oynent agreenent havi ng no bearing
upon the principal dispute between the parties. Furt her nore,
al though Arthur has filed proofs of claimin LGAI’s bankruptcy,
Def endants Stanl ey and Katherine Mirris have not.
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petition Agreenent. They do not flow from or inplicate LG I’ s
rights and/or obligations as a chapter 11 debtor and depend in no
way on an interpretation under the Bankruptcy Code. Because a
ruling on this action depends solely on an interpretation of state
law, this action could have been commenced i ndependent of Debtors’
bankr upt cy. Therefore, although this proceeding is related to
LA |1’ s bankruptcy because of its potential effect on the estate, |
find that it does not constitute a core proceeding pursuant to 8
157 (a),(b). Neverthel ess, by reason of 28 U.S.C. § 157(c)(1) this
Court has subject matter jurisdiction.?®
['1. Venue
Def endants next argue that the Conplaint should be
di sm ssed because this Court constitutes an i nproper venue pursuant
to Fed. R Cv. P. 12(b)(3). (Def.’s Mot. (Doc. # 5) at 2.) In the
alternative, Defendants argue that the action should be transferred

the United States District Court for the D strict of Oegon

13 Defendants do not dispute that the clains asserted in the
Conpl aint are non-core. (Def.’s Reply (Doc. # 9) at 2-3.) Rather,
t hey argue that the court | acks jurisdiction because it cannot deny
enforcement of the arbitration and forum selection clauses
contained in the Agreenment. | will address these argunents bel ow.
See di scussion, infra Part II
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pursuant to 28 U S.C. 88 157(a)'¥, 1412 and Federal Rules of

Bankrupt cy Procedure 1014% and 7087'. (ld.) Under the facts and
ci rcunstances of this action, | find transfer to be the appropriate
relief. Therefore, I wll deny Defendants’ notion to dismss the

proceeding pursuant to Fed. R Gv. P. 12(b)(3), but grant

4 Section 157(a) provides:
Each district court may provide that any or all cases
under title 11 and any or all proceedings arising under
title 11 or arising in or related to a case under title
11 shall be referred to the bankruptcy judges for the
district.

15 Section 1412 provides:
A district court may transfer a case or proceedi ng under
title 11 to a district court for another district, inthe
interest of justice or for the convenience of the
parties.

' Fed. R Bankr. P. 1014 provi des:

1) Cases Filed in Proper District. If a petition is
filed in a proper district, on tinely notion of a party
in interest, and after hearing on notice to the
petitioners, the United States trustee, and other
entities as directed by the court, the case may be
transferred to any other district if the court determ nes
that the transfer is in the interest of justice or for
t he conveni ence of the parties.

(2) Cases Filed in Inproper District. |If a petitionis
filed in an inproper district, on tinmely notion of a
party in interest and after hearing on notice to the
petitioners, the United States trustee, and other
entities as directed by the court, the case may be
di sm ssed or transferred to any other district if the
court determnes that transfer is in the interest of
justice or for the conveni ence of the parties.

1 Fed. R Bankr. P. 7087 provides:
On notion and after a hearing, the court may transfer an
adversary proceeding or any part thereof to another
district pursuant to 28 U. S. C. § 1412, except as provi ded
in Rule 7019(2).
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Def endants’ notion to transfer venue.

Def endants nove to transfer venue pursuant to § 1412
which permts a court to transfer venue of a proceeding such as
this one “in the interest of justice or for the conveni ence of the
parties.” 28 U.S.C. 8§ 1412. A determi nation of whether to transfer
venue under § 1412 turns on the sanme issues as a determ nation
under 8 1404(a) which permts a court to transfer a civil action
“[f]or the conveni ence of the parties and the witnesses [or] in the

interest of justice”. 28 U . S.C. § 1404(a); see In re Enerson Radio

Corp., 52 F.3d 50, 55 (3d Cir. 1995); Internal Revenue Serv. v. CM

Hol di ngs, Inc., 1999 W 459754, at *2 (D. Del. Jun. 10, 1999). The

pertinent factors to be considered in determining whether to
transfer venue pursuant to 8§ 1404(a) include: (1) plaintiff’'s
choice of forum (2) whether the claim arose elsewhere, (3)
rel ati ve ease of access to sources of proof, (4) the |ocation of
books and records and/or the possibility of viewng premses if
applicable, (5) the convenience of the parties as indicated by
their relative physical and financial condition, (6) the
conveni ence of the w tnesses, (7) practical considerations that
woul d make the trial easy, expeditious, or inexpensive, (8) the
relati ve congestion of the courts’ dockets, (9) choice of |aw
considerations, (10) the famliarity of the judge wth the
applicable state | aw, and (11) the local interest in deciding |ocal

controversies at hone. See Junara v. State Farmlns. Co., 55 F. 3d
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873, 879-80 (3d Cir. 1995); Brown v. CD. Smth Drug Co., 1999 W

709992, at *5-6 (D. Del. Aug. 18, 1999); CM Holdings, 1999 W

459754 at *2. Here, | find that the factors weigh in favor of
transferring venue to the United States District Court for the
District of Oregon.

First, although plaintiff’s choice of forumis usually
entitled to substantial weight in the analysis, deference to a
“plaintiff’s choice of forumis manifestly i nappropriate” where, as
here, Plaintiff has executed a contractual forum selection
provi sion. Beck, 1995 W 394067, at *5 (E.D. Pa. Jun. 29, 1995).
Al though LAl argues that the forum sel ection clause contained in
the Agreenent is unenforceable either in whole or in part, LGI
provides neither factual nor |egal support for its argunent.
(Debtors’ Resp. (Doc. # 7) at 3.)¥ LAl neither contends that
Def endant s engaged in fraud or other m sconduct in negotiating the
forumsel ection provision, nor argues that Defendants had superi or
bar gai ni ng power. Rat her, LGl sinply supports its argunent by
contending that the arbitration clause is invalid because it is
overly broad and vague. (ld.). | find this argunment to be
insufficient to neet Plaintiff’s burden. Although it is true that

a determnation that the arbitration provision is unenforceable

8 A party objecting to the enforcenent of a valid forum sel ection
cl ause has the burden of showi ng why enforcenent is unreasonabl e
and nust establish fraud, use of overreachi ng bargaining power or
ot her m sconduct with respect to the inclusion of the provision.
Beck, 1995 W. 394067 at *4.
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would render the forum selection provision contained therein
i neffective, the Agreenent also contains another forum selection
provision at T 13(j). LAl sets forth no reason as to why the
| atter provision may be unenforceable and therefore, | find that
little deference should be given to LA 1’s choice of forum

Wth respect to the second, third and fourth factors, not
only did all of the clainms in this action arise in Oregon, but
al so, the outconme of this proceeding will likely turn on evidence
that may only be obtai ned and/or produced in Oregon. Substantially
all of the negotiations |eading up to the Agreenent and t he cl osi ng
of the Agreenent took place in O egon. In addition, each claim
turns upon the physical condition of real property located in
Oregon. Because the clainms relate to the renediation of the Site,
expert exami nation of the Site will likely be required. Each of
these factors weight in favor of transferring venue to Oregon.

In addition, because experts will likely be called to
testify as to the results of their exam nations, it will certainly

be nore convenient for the witnesses if the action is transferred

to Oregon where the Site is located.' |In addition, |I find that
transferring venue will also be nore convenient for the parties
because it wll be significantly burdensone and expensive for
1 As a peripheral matter, | think it would be nore appropriate for

such testinony to be considered by a local judge who is nore
famliar with the area in question and the rules and regul ati ons
pertaining thereto.
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Def endants, who are individuals and residents of Oegon, to
litigate in Delaware. Gven that all of the events |leading up to
t he execution of the Agreenent took place in Oregon, at the tine
the Agreenment was entered into, Defendants probably had little or
no expectation that litigation arising out of the Agreenent would
be comrenced in Delaware. This is particularly true in light of
the fact that the Agreenment contains at |east one forum sel ection
cl ause nam ng Oregon as the proper venue for disputes arising out
of the Agreement. Although Plaintiff argues that transfer woul d be
i nappropriate in light Debtors’ strong ties to Delaware and
Debtors’ dire financial situation, | find this argunment to be
unpersuasive. Plaintiff is a Delaware corporation with places of
busi ness across the nation. All of the transactions givingriseto
the instant action took place in Oregon prior to the Petition Date.
The only connection between this proceeding and Del aware is the
fact that LAl chose to file for bankruptcy protection here. Prior
to doing so, LAl know ngly purchased real property in Oregon and
in doing so, executed an Agreenent containing a forum selection
cl ause providing that all disputes under the Agreenent would be
resolved in Oregon. As such, LAl knew and/or should have known
that it was subject to the jurisdiction of the Oegon courts
particularly with regard to any di sputes arising in connectionwth
t he Agreenent.

Furt hernore, each of the remaining factors to be anal yzed
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i n deciding whether to transfer venue weigh in favor of doing so.
LA |l acknow edges that the instant dispute is governed by O egon
comon | aw. Therefore, although LAl clains that none of the
i ssues involved are novel or conplex, | think it would be nore
appropriate for a local judge to decide the matter. A federal
judge sitting in Oegon is nore likely to be famliar with the
applicable state law issues than this Court and has a greater
interest in deciding issues which nay affect the devel opnent of
Oregon conmon |aw. As such, not only do | find it likely that the
matter will proceed nore easily, efficiently and expeditiously in
Oregon, but also, an Oregon court has a greater interest in
deciding the matter. In light of these facts, and given the current
burden on this Court’s docket, | find that Defendants have net
t heir burden of show ng that the conveni ence of the parties and the
interests of justice warrant transfer of this proceeding to the
United States District Court for the District of Oregon.
CONCLUSI ON
For the reasons stated above, Defendants’ notion (Doc. #
5) to dismss the Conplaint pursuant to Fed. R Cv. P. 12(b) (1)
and 12(b)(3) is denied. Defendants’ notion (Doc. # 5) to transfer
venue of this proceeding to the United States District Court for
the District of Oregon is granted. That portion of Defendants’
notion to stay the proceedi ng pending arbitration, to di sm ss Count

1l of the Conplaint entitled “Negligence Per Se”, and requesting
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reasonabl e attorneys fees and costs is reserved for consideration

by the transferee court.
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ORDER

For the reasons set forth in the Court’s Menorandum
Opinion of this date, it is ORDERED that:

(i) the notion (Doc. # 5) of Stanley C. Morris, Katherine
M Morris, and Glbert R Arthur (collectively, “Defendants”) to
dism ss the adversary conplaint (“Conplaint”) of Loewen G oup
International, Inc. (“LAI1” or “Plaintiff”) pursuant to Fed. R of
Cv. P. 12(b)(1) is denied;

(ii) Defendants’ notion (Doc. # 5) to dismss the

Conmpl ai nt pursuant to Fed. R of Cv. P. 12(b)(3) is denied; and



(ti1) Defendants’ nmotion (Doc. # 5), pursuant to 28
US C 8 1412, to transfer venue of the instant adversary

proceeding to the United States District Court for the District of

Oregon i s granted.

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Dat ed: March 21, 2002



