IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE; Chapter 7

Case Nos. 01-928 (MFW)
through 01-950 (MFW)

MUMA SERVICES, INC., et al.,
f/k/a Murphy Marine Services,

e e e e et b e

Inc.,
(Jointly Administered Under
Debtors. Case No., Q1-926 (MFW))
QPINION!
Before the Court is the Motion of the Bank of New York, as
indenture trustee, (“BONY”) to Disgualify Faegre & Renzon LLP

(*Faegre”) from serving as counsel to the Official Unsecured
Creditors’ Committee (“the Committee”). The Motion is opposed by
the Committee and Faegre. For the reasons that follow, the

Motion will be denied.

I, FACTUAL BACKGROUND

On or about July 20, 2000, BONY retained Faegre's Denver
office to monitor proceedings in the case of In re American
Housing Foundaticn I. Ine. (“American Housing”), pending in the
United States Bankruptcy Court for the District of Colorado.
BONY was the indenture trustee for bonds issued by American
Housing pre-petition. The bondholders were represented by the

firm of Stroock & Stroock & Lavan LLP (“Stroock”) and by local

' This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rule of
Bankruptey Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcy Procedure 9014.



counsel. While the interest of the bhondholders was also
represented by counsel for the Committee in that case, BONY
retained Faegre to represent it as indenture trustee.

In connection with its representation of BONY in the
American Housing proceedings, Faegre billed approximately 25
hours, with all work being performed by Michael Pankow
(“Pankow” ), a bankruptcy partner in Faegre’s Denver office.
Pankow reviewed the first-day papers and attended the first-day
hearing on July 21, 2000. Thereafter, Pankow’'z role was to
review certain pleadings and consult with BONY, as regquesated,
about the American Housing proceedings.?

On March 30, 2001, the Committee appointed in the instant
cage approached Michael Fisco (“Fisce”), a partner in Faegre's
Minneapolis coffice, seeking to retain his firm as Committee
coungel. Fisco performed a conflicts check, which revealed
Fasgre’'s representation of BONY in the American Housing matter.
Another partner in the Minneapolis office, Michael Stewart, then
contacted Pankow regarding Faegre’s representation of BONY.
Pankow adviged him of the nature of Faegre’s representation.

Shortly thereafter, Pankow contacted Irene Siegel
(*siegel”), a BONY vice-president and Pankow’s usual contact

person. Pankow testified that he informed Siegel that Faegre’s

* Faegre did file a Proof of Claim on behalf of BONY, but
that was prepared by Stroock and directed that any notices to
BONY be sent to Stroock.



representation of the Committee could be considered adverse to
BONY, which is serving as an indenture trustee in this casme as
well, He further testified that he expressed his hope, based on
the limited nature of Faegre’s involvement in American Heousing,
his non-involvement in the instant case, and the absence of a
connection between the two matters, that BONY would not object to
Faegre representing the Committee. According to Pankow’s
testimony, Siegel responded that she had no cbjection. BONY's
consent was never reduced to writing; however, Pankow testified
that he believed he had obtained a waiver.! BONY's witnesses
testified that they never granted a waiver of the conflict, and
stated that it was not BONY's policy to do so.

Pankow reported to his partners in Minneapolis that he had
“cleared” any potential conflict by obtaining a waiver from BONY.
Therefore, on April 24, 2001, Fisco filed an Affidavit pursuant
to Federal Rule of Bankruptey Procedure 2014 in support of the
Applicaticn of the Committee to retain Faegre. That affidavit
digclosed that Faegre had represented or currently represented
several entities that were creditors of the Debtor in unrelated
matters. BONY was listed as one of those creditors and was
gerved with a copy of the affidavit., BRCONY did not object to

Faegre being retained as Committee counsel in this case. On

' Pankow testified that, while not his general practice, it

was not the first time he had cobtained a conflict of intereet
walver without having it reduced to writing.
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June 12, 2001, an Order was entered authorizing the Committee to
employ Faegre, retroactive to March 30, 2001.

Meanwhile, back in Denver, Pankow had decided in early May
to leave Faegre by the end of that month. He met with the senior
partners in his office and it was decided, based on the gize of
the American Housing file and the fact that Pankow was the only
attorney who had worked on it, that Pankow would recommend to
BONY that the file move to his new firm. Pankow tegtified that
he discussed his upcoming move with Siegel and that she was
“uneguiveocal and unconditional®” in her regquest that the file move
with him, He was instructed by Siegel t¢ contact Suzanne Andrews
("Andrews”), senior counsel in BONY’s legal department, to make
arrangements for the file transfer. He testified that Siegel
indicated that Andrews was *“famously hard to reach.” Pankow made
several attempts to contact Andrews, without success. Pankow
testified that he then waited for her to contact him, though it
appears she never did. Nevertheless, Pankow informed his
partners in Denver and Minneapolis that the American Housing file
wag moving with him to his new firm. Thus, by the beginning of
June 2001, Faegre believed that the American Housing file had
moved with Pankow to his new firm and that BONY was no longer a
client of the firm,

Upon being retained to represent the Committee, Faegre began

investigating certain rights, liens, and interests granted to



BONY as indenture trustee for holders of certain industrial
development bonds. On July 26, 2001, the Committee moved for an
extension ¢f time within which to challenge those liens and
interests. Ultimately, on October 1%, 2001, the Committee
commenced adversgary proceedings against multiple bondholders,
challenging variousg aspects of the claims and liens of the
bondholders. Each of the complaintg named BONY ag defendant on
behalf of the bondholders.

In early November 2001, Siegel, on behalf of BONY, contacted
Faegre's Denver office and asked for Pankow. This apparently was
the first contact between BONY and the Denver office since Pankow
had left. Faegre’'s managing partner in the Denver office, Dirk
de Roos (“de Roosg”) tock the c£all from Siegel and informed her
that Pankow had left the firm and offered to give her Pankow’s
new phone number. Instead of taking Pankow’s new phone number,
Siegel stated that there was an urgent matter in the American
Houging case that BONY wanted Faegre’s Denver cffice to handle,
but that there wag a conflict that needed to be resolved.

Faegre then discovered that the American Housing file had
never been transferred to Pankow’s new office and that a written
walver with respect to Faegre serving as Committee counsel in
this case waz never obtained. Though the conflict issue raised
by Siegel in her November call had not heen resclved, Faegre

agreed to handle the emergency matter (over the Thanksgiving



weekend) , which inveolved reviewing certain real estate documents
relating to a sgale of property in the American Houszing matter.
It was agreed by the parties that that work would have no effect
on the resclution of the conflict issgue.

Thereafter, letters and phone calls between Faegre and BONY
were exchanged between December 2001 and February 2002 in an
attempt to resolve the conflict. No regelution was reached as
BONY refused to grant Faegre a waiver and Faegre refused teo do
any additional work on the American Housing matter without a
waiver and refused to withdraw from serving asg Committee counsel
in this case. By the end of February 2002, Faegre returned the
American Housing file fto BONY and terminated its representation
of BONY. On March 25, 2002, BONY filed the inetant Motion
seeking an Order disgualifying Faegre from representing the
Committee in the instant chapter 11 case and in the adversary
proceeding commenced by the Committee against BONY. The
Committee and Faegre both opposed that Motion. A hearing was
held on April 22, 2002, and post-trial briefs were filed on

Jurnie 14, 2002.

IT. JURISDICTION

This Court has core jurisdiction over this matter pursuant

to 28 U.S.C. § 157(b) (2) (A).



ITI. DISCUSSICN
A court’s2 power to disqualify an attorney “stems from the

inherent authority to supervise the attorneys appearing before

it.” EKaiser Group Int’l, Inc. v. Nova Hut (In re Kaiser Group
Int‘l), 272 B.R. 846, 850 (Bankr. D. Del. 2002). The exercise of

that authority is within the court’s discretion. Id. See also

U.8. v, Miller, 624 F.2d 1198, 1201 (3d Cir. 1980). The court
ghould disqualify an attorney only when it determines, on the
facts of the particular case, that disqualification is an
appropriate means of enforcing the applicable disciplinary rule.
Miller, 624 F.2d at 1201. Disqualification is never automatic.
Id. Rather, the court is to “consider the ends that the
disciplinary rule is designed to serve and any countervailing

pelicies.” Id.

A. Rule 1.7 of the Model Rules of Professional Conduct

Rule 1000-1 of the Local Rules of Bankruptecy Procedure for
this District provides that the Local Rules of the District
Court, teo the extent they are not inconsistent, shall apply.

Del .Bankr.LR 1000-1. Local Rule 832.6 of the District Court
provides that attorneys practicing before the Court are governed
by the Model Rules of Professional Conduct of the American Bar

Association. D.Del.LRE 832.6(d) (2). 8ee aglso Elonex I.D.



Holdings, Ltd. v. Apple Computer, Inc., 142 F., Supp.2d 579, 582

(D. Del. 2001).

BONY asserts that Faegre should be disqualified under Rule
1.7 because, while represgenting it, Faegre undertook a
representation directly adverse to it. Rule 1.7 of the Model
Rulez of Professional Conduct states the following:

Conflict of Interest: General Rule: {(a) A
lawyer shall not represent a client if the
representation of that client will be
directly adverse to ancother client, unless:
{1) the lawyer reascnably believes the
repregentation will not adversely affect the
relationghip with the cother client; and (2)
each client congents after consultation. (b)
A lawyer shall not represent a client if the
repregentation of that client may be
materially limited by the lawyers'
regpeongibilities to another client or teo a
third person, or by the lawyer's own
interegts, unless: (1) the lawyer reasonably
believes the representation will not be
advergely affected; and (2) the client
congente after consultation. When
representation of multiple clients in a
single matter iz undertaken, the consultation
ghall include explanation of the implications
of the common representation and the
advantageg and risks involved,

Model Rules of Prof'l Conduct R. 1.7.

We conclude that Rule 1.7(a) is not applicable here, because
Faegre’s representation of the Committee was not directly adverse
to BONY from the ocutset. In fact, as a creditor, BONY's
interests were aligned with the Committee when Faegre was
initially retained. It wag not until later, when the Committee’s

inveatigation disclosed a possible infirmity in BONY's claim and



lien position, that Faegre’s representation of the Committee
became adverse to BONY. Thug, at the time Faegre was retained
there was only a potential conflict because of Faegre’s
repregentation of BONY in the unrelated American Housing matter.
Therefore, Rule 1.7(b) rather than 1.7(a) is the applicable
sgtandard.

Under either Rule 1.7(a) or (b) consent of the client is
necessary. However, consgent may be oral or written. “As a
general matter, a client may expressly or impliedly waive hiszs
objection and consent to an adverse representation.? Elonex, 142

F. Supp.2d at 582 (emphasiz added) . See also Kaiser Group, 272

B.R. at B851.

Faegre assgerts that any potential conflict was waived by
BONY. BONY disputes that any potential conflict was waived by
it. TIts witnesses categorically denied giving any oral wailver,
Further, it notes that its standard policy is to give only
written waivers.®

The testimony is contradictory as to whether BCONY crally
waived the conflict: Pankow tegtified Siegel had no objection to
Faegre’s repregentation of the Committee in this casge; Siegel

denies ever having given an oral waiver. We find Pankow’s

* BONY’s policy was provided to Faegre as an attachment to
its engagement letter. Pankow testified that he never saw it
because it was attached to the end of BONY’= billing procedures
which he sent teo Faegre'’'s accounting department without reading.
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testimony on this point more believable. Further, Pankow’s
teatimony iz more congistent with the acticns taken by the
parties: Pankow notified his partners shortly thereafter that a
walver of the conflict had be given while BONY took no action to
chject to Faegre's retention. BONY’'2 lack of actien is in direct
contrast to its argument here. BONY asserts that Siegel never
crally waived Faegre’s conflict of interest, which BONY asserts
waz pregent the moment Faegre was retained as Committee counszsel.
If BONY believed that there was an actual geonfliet at that time
and had not crally waived that conflict, it surely would have
objected to the Faegre retention. Thus, we conclude that BONY
did, in fact, orally waive any potential conflict at the time
Faegre wag retained as counsel to the Committee.

Even if BONY had not orxally waived the conflict, we conclude
that BONY did impliedly waive it. First, BONY impliedly waived
any conflict by not objecting to Faegre's representation of the
Committee when Faegre was initially retained in this case. BONY
was aware of the Committee’s retention of Faegre in late March or
early April 2001 and was aware that Faegre also represented it at
the time.® BONY also became aware that the Committee was

investigating the validity of itg claims and liens, vet did not

* EHven if BONY were too large to be aware of all attorneys

who were representing it, the application teo retaln Faegre in
this case clearly revealed that Faegre was representing BONY in
another, unrelated matter.
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object to Faegre’s role. Certainly by the time the Committee
agked BONY for an extension of the time te object te its claims
(July, 2001), BONY was fully aware of Faegre’'s rcle and the
pozgibility that the Committee may have an adverse interest to
BONY, BCONY 2till raised no objection.

Arguably, the conflict became actual when the Committee,
repregented by Faegre, commenced the adversary against BONY on
October 15, 2001. However, at that time, Faegre believed that it
no lenger represented BONY in the American Housing case because
it had been told by Pankow in May that the file was going with
him te his new firm. (Apparently, no work was regquested of
Faegre in the American Houging case from May to October.) When
the suit was filed against BONY on October 15, 2001, BONY knew
that Faegre represented an adverse interest to it. However,
instead of promptly objecting to Faegre’s representation, BONY
gought to have Faegre perform more work for it in the American
Housing <ase in November 2001. The parties agreed that Faegre
would perform the work requested by BONY in November without
prejudice to the confliet issue. However, we are gkeptical of
the testimony of BONY regarding the circumstances surrcunding its
inguiry of Faegre. When told that Pankow -- the only perzon who
had worked on its file -- had moved to another firm, it would
have been natural for BONY to have wanted to talk to Pankow.

Instead, BONY insisted that work be done by attorneys at Faegre

11



who had never previously done work for it. We conclude that this
was an attempt to create grounds to disqualify Faegre by getting
it to perform current work. We can only conclude that the

objectives of BONY were "“a strategic ploy teo unde the waiver that

was given” by BONY. Kaizger Group, 272 B.R. at 852. Thuaz, we

conclude that BONY waived any conflict by not objecting for
almost one year to Faegre’s representation of the Committee in

this case. Cf. Kaiger Group, 272 B.R. at 832 (finding five

months delay in filing motion to disgualify unreasonable) .

Rule 1.7 (b) would nonetheless mandate disqualification if
Faegre's representation of the Committee would he materially
limited by its representation of BONY in the American Housing
case. We conclude that the representation of BONY in the
American Housing case did not materially affect Faegre’s ability
to represent the Committee in this case. A single Faegre
attorney had spent less than 25 hours over a nine-month pericd
working on the American Housing matter. That attorney had gained
no confidential BONY information as a result of the
repregentation and served mostly to monitor the procesdings and
give BONY advice. He was located in a different cffice from the
Faegre attorneys working on this case and the two matters were
unrelated. Further, Pankow left Faegre at the end of May 2001,

and no elsge at Faegre repreasented BONY thereafter.
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At most, Faegre’s represgsentation of the Committee may have
been limited by its regpeonsibilitieg to BONY, since at the time
Faegre began representing the Committee, BONY was also its
client, and it would have been improper for it to bring suit
against BONY., However, a2 noted, at the time of Faegre’'s
retention the interests of the Committee and BONY were not
directly adverze. Had the Committee ultimately decided not to
challenge BONY’s liens, no actual conflict of interest would have
arigen. As it took the Committee over four months to determine
whether to challenge the liehs, it cannot be said that a possible
challenge to the liens and suit against BONY wasg anything more
than agpeculative at the time Faegre began to represent the
Committee. Furthermore, since the suit was ultimately brought by
the Committee, there can be no suggestion that Faegre did not
fulfill ites fiduciary duty to the Committee by preventing it from
suing another Faegre client.®

Faegre’s subsequent termination of BONY as a client
eliminated any conflict or impediment to Faegre's continued

representation of the Committee, See, e.g., Bank Brussels

Lambert v, Coan {In re AroChem Corp.), 176 F.3d €10, £23 (2d Cir.

199%9). Therefore, we conclude that Faegre's representation of

the Committee was not materially limited by the representation of

® BONY's failure to object to Faegre may have been premised
on its hope that Faegre would adviee the Committee not to sue

BONY.

13



BONY and is not precluded under the Model Rules of Professicnal

Conduct.

B, 11 U.§.C. § 11¢3{b)

BONY's argument that section 1103 (b) of the Bankruptcy Code
reguires digqualification of Faegre is also unavailing. Section
1102 (b) states that:
an attorney or accountant employed to
represent a committee appointed under section
1102 of this title may not, while employed by
such committee, repregent any other entity
having an adverse interest in connection with
the case. Representation of one or more
creditors of the same class as represented by
the committee shall not per ge constitute the
representation of an adverse interest.

11 U.s.C. § 1103 (b).

BONY reliez on In re Nationmal Liguidaters, Inc., 182 B.R.
186, 192 (8.D. Ohio 1995) for the proposition that section
1103 (b} “prohibits concurrent representation if such
representation would interfere with counsel’s vigerous advocacy
for either client, jecpardize couneel’s undivided loyalty to
either client, ¢r endanger the confidences and secrets of either
c¢lient.” Further, gection 1103 (k) “prohibits dual representation
where there exists even the appearance of impropriety.” Id.
BONY argues that Faegre's concurrent reprezentation of the

Committee and BONY jeopardized Faegre’s undivided loyalty to both

clients and created an appearance of impropriety. However, the

14



Third Circuit has held that disgualification of counsel cannot be
premised on the appearance of conflict alone. ee In re Marvel

Entertainment Group, Inc., 140 F.3d 463, 47& (3d Cir. 19%8).

Thug, we decline to dizqualify Faegre based on the mere
appearance of impropriety.

BONY contends nonethelegs that there was an adverse interest
between the Committee and BONY, which is generally defined to
mean “any economic interest that would tend to lezgen the value
cf the bankruptcy estate or that would create either an actual or
potential dispute in which the estate is a riwval claimant.”

National Liguidators, 182 B.R. at 192, guoting TWI Int’l w.

Vanguard ©il & Serv. Co., 162 B.R. &72, 675 (S5.D.N.Y. 1554} .
However, the National TLiguidatorg Court itgelf did not go azs far
28 BONY argues. That Court held that it “simply exceeds rational
bounda to rule that an adverse interest exists merely
because . . . a creditor’'s transgactions with the debtor will be
investigated, or because a remcote, speculative, hypothetical
pogsgibility exiats that, in the future, the . . . Committee may
dispute the creditor’s c¢laim or bring a cauge of action against
the creditor.” Id.

In the instant case, at the time Fasgre began to represent
the Committee, there was nothing more than a speculative and
hypothetical possibility that the Committee would sue BONY. By

the time the Committee did file the adversary action against

15



BONY, Faegre reascnably believed that i1t no longer represented
BONY. The only attorney in the firm that had represented BCONY
had left the firm and had advised the firm that he was taking the
BONY file with him, When Faegre digcovered the file had not
moved, and when it could not resolve the conflict with BONY,
Faegre ceaged reprezenting BONY. Therefore, section 1103 (b} does
not mandate disqgualification of Faegre. As the Second Circuit

held in AroChem:

At the outzet, we note that section 227 (a) is
phrased in the present tense, permitting
representation by professicnals “that do not
hold or represent an interest adverse to the
egtate,” and limiting the class of acceptable
counsel to thoge “that are diginterested
persons.” 11 U.5.C. § 327 (a) (emphasis
added) . “Congress’ uge of a verb tense is
significant in construing statutes.” United
States v. Wilson, 503 U.8. 32%, 333, 117 L.
Ed. 2d 593, 112 5. Ct. 1351 (1992); see QOtte
v. United States, 419 U.5. 43, 49-50, 42 L.
Ed. 2d 212, 85 5. Ct. 247 (1574)
(interpreting provision of Internal Revenue
Code and according significance to Congress’
use of both past and pregent tenses). Thus,
coungel will be disqualified under secticn
327{a) only if it presently “holds or
represents an interesgt adverze to the
egtate,” notwithstanding any interests it may
have held cor represented in the past. Because
Caddell hag terminated its representation of
Wellz, it no longer represents Wells!
interegte and therefore survives the first
half of the secticon 227(a) test.

176 F.3d at 623.

The language of section 1103 (k) is no more stringent than

section 327(a). Therefore, we conclude that, because Fasgre was
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ne longer representing BONY at the time the Motion to disgqualify
was filed, disqualification under zection 1103 (bh) is not

neccasary.

We take seriously our duty to review the retention of
counsel for the Committee in all cageg to assgure that there iz no
disqualifying impediment to their representation of the interests
of creditorz. In this casze, our ohaervation of the actionzg of
Faegre throughout this casze confirms that they have consgistently
and vigorously represgented the interests of the Committee, often
in the face of oppesition by numercus parties. We are convinced
that they have done a superb job of fulfilling their fiduciary

duty here.

Iv., CONCLUSTON

For the foregeing reasons, the Motion filed by the Bank of
New York, ag indenture trustee, to Disgqualify Faegre & Benson,
LLP from serving &z counsel to the Official Unsecured Crediteor’s

Committee will be denied.
An appropriate Order is attached.

BY THE COURT:

AR

Dated: November 27, 2002 Mary F. Trath
United States Bankruptey Judge
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IN THE UNITED STATES BANXKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

Case Noz, 01-92&6 (MEFW)

MUMA SERVICES, INC., et al., fhrough ©1-950 (MFW)

f/k/a Murphy Marine Services,
Inc.,

(Jointly Administered Under
Case No. 01-%26 (MEFW))

o

Debtors.

ORDER

AND NOW, this 27TH day of NOVEMBER 2002, upon consideration
of the Motion of the Bank of New York, as indenture trustee,
(“BONY”) to Dizqualify Faegre & Benson LLP (“Faegre”) from
serving as counsel to the Cfficial Unsecured Creditors’ Committee
(“the Committee®), for the reasons stated in the accompanying

Opinion, it ig hereby
ORDERED that the Motion is hereby DENIED.
BY THE COURT:

Mary F."Walrath
United States Bankruptcy Judge

cC:  See attached
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