IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

Case Nos. 01-926 (MFW)
through 01-850 (MFW)

MUMA SERVICES INC. (f/k/a
MURPHY MARINE SERVICES, INC.),
et al.,

(Jointly Administered Under

Debtors. Cage No, 01-892&8 (MEW))

i

OPINION®

Before the Court is the Motion of Transamerica Leasing, Ine.
{(“Transamerica®”) for Immediate Payment of Administrative Expenses
relating to rejected equipment leases and a Metion to Vacate the
Order approving the rejection by NFR, Inc. (“NPRY) of its
equipment leases with Transamerica. In connection with those
Motions, NFR filed a Motion for Leave to File Memorandum of Law
and Affidavit under Seal. After two hearings and consideration
of the affidavits and exhibits proffered, we deny the Moticn to
File under Seal, grant the Motion to Vacate and grant in part and
deny in part the Motion for Immediate Payment of Administrative

Expenges.

' This Opinion constitutes the findings of fact and
conclusionsg of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to contested
matters by Federal Rule of Bankruptcey Procedure 2014.



I. FACTUAL BACKGROUND

On March 21, 2001, MUMA Services Inc., f£/k/a Murphy Marine
Services, Inc., and several of its affiliates, including NPR
(collectively “the Debtors”) filed voluntary petitions under
chapter 11 of the Bankruptcy Code (“the Petition Date”). The
Debtors provide integrated cargo transportation and logistics
management services in the marine industry. These services are
performed in New Jersey, Pennsylvania, Delaware, Florida and
Puerte Rico.

Prior to the Petition Date, Transamerica and NPR entered
into a Master Lease Agreement dated June, 1, 1989, as amended,
together with a Lease Addendum Neo. 1 dated August 1, 1998, a
Leage Addendum No. 2 dated August 1, 1998, and a Lease Addendum
dated October 1, 19%8 (collectively, “the Transamerica Leases”).
Pursuant to the Transamerica Leases, NPR leaged 2,219 containers
(*the Containersgs”).

After the Petition Date, as part of its efforts to
reorganize, NPR decided to reduce the number of leased
containers, reduce the overall cost of leasing, and obtain newer
containers to lease. (Dec. 4, 2001, N.T. at p. 56.) In April
2001, NPR solicited proposals for new leages from leaging
companies, including Tranzamerica. (Id. at 56-57.)

On or about May 4, 2001, Transamerica submitted a proposal

to NPR which would have regquired: (i) the azsumption of all



existing Transamerica Leaseg; (ii) the immediate payment of
4456,848.14 of prepetition debt and post-petition invoices
billed; (iii) the establishment by NPR of a letter of credit in
favor of Transamerica in the amount of $600,000; and (iv) the
implementation of cross-default guarantees in favor of
Transamerica by certain other Debtor affiliates and related
entities, {(Exhibit D-4.)

NPR also received a bid from Container Applications
International, Inc. (“CAr”) for the lease of 1,600 containers of
varicus types. The CAI bid provided for rental charges between
$1.40 and $1.50 per diem per container, for a lease term of five
YEATrS. (Cervone Affidavit at § 8.) Moreover, the CAI bid
offered to waive all rent payments for the first eighteen months
of the lease, thereby lowering the effective per diem rate to
5.98 per container. (Id.; Dec. 4, 2001, N.T. at pp. 123-25.)

On May 15, 2001, NPR filed a Motion for authority to Reject
the Transamerica Leases (“the Rejection Motioen”). In the
Rejection Motion NPR =stated that:

The Containers covered by the [Transamerica
Leageg] are excess equipment that will not be
replaced. Basged on the current financial
condition and operations of NPR, the cost of
keeping and maintaining the [Leases] iz not
warranted. Therefore, NPR has determined
that it deoes not need the [Containers] in its
current or future operations.

(Rejection Motion at p. 5.} At the hearing held on May 30, 2001,

NPR’s counsel advised the Court that:



The debtors' business judgment is that [the

Containers] are not necessary to the conduct

of the debtors’ business, that the container

market, unlike the chasgais market, is

relatively flush with other material and that

we are right-sizing our container fleet.
(May 30, 2001, N.T. at p. 32.)

At the hearing Transamerica raised the issue of the return
of the Containers to Transamerica. NPR’‘s counsel stated that
“ [NPR is] going to start complying with the rejection
immediately.” (May 30, 2001, N.T. at p. 47.) As a result of
these representations, we approved the rejection of the
Trangamerica Leases effective as of May 15, 2001 (“*the Rejection
Date”) ,
Notwithstanding the rejection of the Transamerica Leases,

NPR continued to use the Containers to conduct its business.
{(Dec. 4, 2001, N.T. at pp. 97-98, 110-11, 114.) NPR later stated
that it needed the Containers to operate its business to avoid “a
very big hardship on [NPR’g] ocperation.” (Id. at 114.,) NEE
later stated that it began to return the Containers to
Transamerica in mid to late June, 2001, and completed the return

of the Containers approximately five and a half months later,

{Id. at 118.)°%

z On June 22, 2001, after the Transamerica Leasgesg had bkeen
rejected, NPR entered into a lease for containers with CAI, under
the terms submitted in their propesal. (Id. at 135.)
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On September 13, 2001, Transamerica filed a Motion for
Immediate Payment of Administrative Expenses (“the Administrative
Expenge Motion”) sgseeking payment for NPR’s continued use of the
Containers. On October 29, 2001, NPR and the Qfficial Committee
of Unsecured Creditors objected teo the Administrative Expense
Motion. In the Administrative Expense Moticon, Transamerica

gought immediate payment of the following charges:

1. 5500,906.88 ({(per diem rentals)

2. $444,335.70 {flex rental charges)
3. $84,279.00 (handling charges)

4, 577,300.00 (drop-off charges)

5. 515,446 .88 (repalir service feesg)

6. $430,615.32 {repailr cost ezstimates)
7. $28,130.00 (lost containers)

8. late charges (Master Lease Y 2)

9. taxeg (Id.)

10. interest on Transamerica’s outstanding
claims.

(Administrative Expense Motion, p. 44.)

On November 15, 2001, Transamerica filed a Motlion to Vacate
the Court's Qrder Approving NPR'a Rejection of its Equipment
Leaseas with Transamerica (“the Motion to Vacate®). On
November 19, 2001, NPR obiected to the Motion to Vacate and filed
a Motion for Leave to File Memorandum of Law and Affidavit in

Support Therecf under Seal (“Motien to File under S=al”). On



November 20, 2001, Transamerica objected to the Motion to File

under Seal, Hearings on the Motions were held on November 20,
2001, and December 4, 2001, and pogt-trial briefs were filed

thereafter.

IT. JURISDICTION

This Court has core jurisdiction under 28 U.5.C.

§ 157(b) (2) (B), and {(0O).

ITY, DISCUSSTON

A, Motion to File under Seal

NPR requested authority to file its pleadings in connection
with these related Motiong under seal in order to protect CAI's
interesta.

Section 107 of the Bankruptcy Code provides that:

(a) ExXcept as provided in subsection (b)
of this section, a paper filed in a case
under this title and the dockets of a
bankruptcy court are public records and open
to examination by an entity at reasonable
times without charge.

{b) On request of a party in interest, the
bankruptcy court shall, and cn the bankruptcy
court's own motion, the bankruptoy court may—

{1) protect an entity with respect to
a trade gecret or confidential resgsearch,
development, or commercial information;
or

(2) protect a perscon with regpect to
agcandalcus or defamatory matter



contalned in a paper filed in a case
under thig title.

11 U.8.C. & 107.
Section 107{a) creates a presumption in favor of public
accegs to court records filed in bankrupteoy cages. See, e.g., In

re Hpic Agsgociates V, 54 B.R. 445, 447 (Bankr. E.D. Va. 1985).

Section 107(b) provides a narrow statutory exception to publie
accessgibility in bankruptey cases. BSee, e.q., Video Software

Dealers Asg’'n., v, Qrign Pictures Corp. (In re Orion Picturesg

Corp.), 21 F.3d4 24, 27 (2d Cir. 192%94); Epic Asgscciates, 54 B.R.
at 448 ("It is a highly unusual and extraordinary remedy for the
Court to seal the records in any case”). The exception was

intended to aveoid "affording an unfair advantage to competitors
by providing them information as to the commercial operations of

the debtor." In re JTtel Corp., 17 B.R. 242, 944 (B.A.P. 9th Cir.

19282). “The provizgion was not intended to gave the debtor or its
creditors from embarrassment, or to protect their privacy in
light of countervailing statutory, constituticnal and policy

concerns.” In re Foundation for New Era Philanthropy, 193% WL

478841, *4 ({(Bankr. E.D. Pa. May 18, 1%95); see also In re

Moramerica Financial Corp., 158 B.R. 1325, 137 (Bankr. N.D. Iowa

1953); In re Apnalvtical Svstems, Inc., 83 B.R. 833, 836 (Bankr.

N,D. Ga. 1987}.
NPR agsgerts that CAI's standard businessg practice is not to

make public the terms of negotiated agreements. In accordance



with that practice, NPR etated that it agreed with CAI to keep
the termz of the lease confidential. Transamerica asserts that
although NPR promiesed to keep the information confidential, the
leases with CAI contain nc confidentiality provisions. (Exh.
T-18.)

We conclude that there is no basis to keep the information
confidential in the absence of a written confidentiality
provision. Even if there were such a provision, however, it
would not be determinative. If we were to permit NPR to file
documents under seal simply because it unilaterally agreed to
keep matters confidential, then the Court would never have
control over motion practice in this case and section 107 would
be meaningless.

NPR asserts, however, that if the terms of the lease with
CAI were to become public, the disclosure may affect its
relationship with CAI and other lessors. However, NPR has not
provided any evidence that filing under seal ocutweighs the
presumpticn of public access to court records. In the absence of
any such evidence, we cannot conclude that disclosure of the

termzs of the leage would cause harm. See, e.g., In re

Continental Airlines, 150 B.R. 334, 340 (D. Del. 1993) (not proper

to seal documents based on nothing more than the mere possibility

that they contain defamatory assertions); Itel Corp., 17 B.R. at

944 (information not properly =zsealed under section 107 (b) when it




merely was "conceivable" and was "not likely" that it would fall
in the category of protected confidential commercial
information). We are consciouz of the desire of entities to keep
information protected but that desgire does not by itself justify

the extraordinary remedy to file under seal in this instance.

E. Motion to Vacate Redjection Motion

Transamerica asserts in its Motion to Vacate that we should
vacate our order pursuant to Rule 2024 of the Federal Rules of
Bankruptcy Procedure, which incorporates Rule &0{b) of the
Federal Rules of Civil Procedure. Rule 60(b) states, inter alia:

On motion and upon such terms as are just,
the court may relieve a party or a party's
legal representative from a final judgment,
order, or proceeding for the fellowing
reasons: . . . (3) fraud (whether heretofore
denominated intrinsic or extrinsic),
misrepresentation, or other misconduct of an

adverse party; . . . {6) any other reason
justifying relief from the operation of the
judgment .

FPed. R. Civ. P. 60(b). To prevail under Rule &0(b) (3), the

movant must establish that the adverse party engadged in fraud or
other misconduct and that this conduct prevented the moving party
from fully and fairly presenting its case. See, e.g., Stridiron

v. Stridiron, 6%8 F.2d 204, 207 (3d Cir, 1983); Ro=zier v. Ford

Motor Co., 573 F.2d 13322, 1341 (5th Cir. 1278).
Tranzgamerica aggerts that NPR misrepresented its lack of

need for the Containers in its Rejection Motion. Tranzamerica




assertsg that NPR represented that the Ceontainers were not
currently used, would not be used in the future, and would not be
replaced. However, in fact, NPR did uge the Containers for six
monthz after the Rejection Motion was approved. Furthermore,
prior to filing its Rejection Motion, NPR was engaged in
negotiations to replace those Containers. Even though NPR knew
it needed the Containers until it could get the new Containers
from CAT, NPR asserted in its Rejection Motion that the
Containers were not being used and were not necegsary.
Transamerica further asserts that NPR made these

misrepresentations to avoid the requirements of section
365{d) {(10), which provides that:

The trustee shall timely perform all of the

obligationz of the debtor . . . first arising

from or after 60 days after the order for

relief in a case under chapter 11 of this

title under an unexpired lease of personal

property . . . until such lease is assumed or

rejected notwithstanding secticn 503 (b) (1} of

this title.
11 U.8.C. § 365(d) (10). The Rejection Date was fifty-six days
after the Petition Date. Without the Rejection Order, NPR would
have been required to pay Transamerica rent for the Containers on
a current basig for the six monthe it continued to use them.

We conclude that NPR did engage in affirmative

misrepresentations to this Court which prevented Transamerica

from obtaining the relief to which it was entitled under the

Bankruptey Code. NPR now admits that the Containers were

10




necesgary for its operations and return of them te Transamerica
on the Rejection Date would have caused it immediate harm by
disrupting operations. By its misrepresentations, NFR has had
the use of the Containers, without timely performing its
obligations under section 365(d) (10) and the Transamerica Leases.
NPR asserts that due to an internal miscommunication, NPR's
counsel was not aware at the time of the hearing on the Rejection
Motion that NPR intended to enter into a new lease with CAT.
However, Rule 60(b) (3) appliez to both intenticnal and
unintentiocnal migrepregentations. See, e.g., Lonsdorf v.

Seefeldt, 47 F.3d 893, 897 {(7th Cir. 19%%5); Plattner v. Strick

Corp., 102 F.R.D. 612, 614 {(N.D, I1l. 1984); 12 Moore's Federal
Practice Y 60.43[1] [a] {(Matthew Bender 3d ed. 2001). Thus, we
need not decide whether the misrepreszentations were intentional,
Because of NPR’s misrepresentations, we conclude that it is
necessary to wvacate our Order approving the rejection of the
Trangamerica Leases. Based on the equitiegs of the case, we
conclude that the Transamerica Leaseg will be deemed rejected on
the date that each container was actually returned to
Trangamerica and NPR is directed to immediately pay the
obligations due under the Transamerica Leases for each container

to the date that container was returned.?

* For example, if one of the Containers was returned on
July 20, 2001, then NPR is directed to pay the per diem rent on
that container from the gixtieth day after the Petition date

11



C, Obligations due under Section 365{d) {10)

There iz, however, a dispute over what is due under the
Transamerica Leases that NPR is obligated to pay under secticn
365(d) {10). Transamerica asserts that section 365 (d) (10)
requires payment of all the following charges: per diem rental,
flex rental charges, handling charges, drop-off charges, repair
service fees, repair cost estimates, lost containers, late
charges, taxes, and attorney’s fees. NPR asserts that only the
per diem rental obligations must be paid and that the remainder
of the obligations are rejection damages only entitled to general
unsecured claim status pursuant to section 502 (g).*

In support of itz position, Transamerica relies on the

recent Montgomery Ward decision. See In re Montgomery Ward

Holding Corp., 268 F.3d 205 (2d Cir. 2001). In Mcntgomery Ward,

the debtor had a commercial real estate leage which regquired it
to pay its landlord real estate taxes in additicon to base rent.

Id. at 207. Four days after the bankruptcy filing, the landlord

through July 20, 2001.
* SBection 502 {g) provides that:

A claim arising from the rejection . . . of
an executory contract or unexpired lease of
the debtor that has nct been assumed ghall be
determined . . . the game as if such claim
had arisen before the date of the filing of
the petiticn.

11 U.s8.C. § 502{g).
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pregented an annual tax bill to the debtor and demanded full
payment even though the majority of the taxes had accrued pre-
petition., Id. The debtor tendered only a prorated amount equal
to its pogt-petition occupancy. Id.

The Third Circuit in reversing the Bankruptcy Court and
District Court required the debtor to pay the full year's taxes,
regardless of when zsuch taxes accrued. The Court held that the
Congressional intent behind section 365 (d) (3) required a debtor
to perform all leasehcld cbligations as they came due. The Court
concluded that such an “obligation ie something that one is
required to perform under the terms of the lease and that such an
obligation arises when one becomes legally obligated to perform.”
Id. at 209. @Given the similarities between section 365{(d) (3) and
gection 365(d) (10), we conclude that the Third Circuit would
construe gsection 365(d) (10) in the same manner. Therefore, to
the extent that obligations arise after the sixtieth day of this
case and prior to rejection of the Transamerica Leages, section

365({d) (10} requires that they be paid timely.

1. Flex Rental, Handling & Drop-off Charges,
Repair Service Fees, Repalr Cost Estimate
and Lost Containers

The flex rental charges sought by Transamerica arise from
the addenda to the Master Lease which provide for an early return

option., If the Containers are returned to Transamerica before

13




the Transamerica Leases expire, then the per diem rate per unit
is increased retroacﬁively to the beginning of the term of the
Transamerica Leases. {(See Lease Addendum No. 1 {C) (1)-(2); Lease
Addendum No, 2 (C) (1), (D) (1); Lease Addendum (C) (1), (D) (1).}
Thege are not, therefore, current charges for use of the
Containers but are, rather, a payment due only for early return
of the Containers which in this rase iz due to NPR’'a rejection of
the Transamerica Leases. Thus, the flex rental charges arise
only after the Containers are returned to Transamerica. They are
not obligations which arise on a current basis under the
Transamerica Leasesa. Instead, they arise only as a result of
NPR’s rejection of these leases and are, therefore, rejection
damages.
The handling and depot charges are provided for in the

Master Leasge, which provides that:

{NPR] shall pay to Transamerica any lift-on

and lift-off, leoading and other charges

incurred in comnnection with the receipt and
return of [the Containereg]

(Master Leazse at Y 3 (emphasis added).) Thus, the depot and
handling charges alse arise only after the Containers are
returned to Trangamerica. They are, therefore, rejection damages
and are not obligaticns arisgsing on a current basis under the

leages.
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Tranzamerica also seeks payment for charges relating to the

repalr service fees and repair cost estimates. The Master Lease

provides that:
If [the Containers arel damaged, the
Tranzamerica depeot shall notify [NPR] or its
authorized agent. . . . If [NPR] fails to
give authorization to make the repairs
within 10 days of notification of damage to
[NPR], then Transamerica will have the
repairg made for the account of [NPR]. All
repairg will be made at the cost and expense
of [NER].

(Master Lease at { 9.) Like the other charges and fees above,
the charges for repairs arise only after the Containers are
returned to Transamerica. Therefore, they are not entitled to
adminietrative claim status.
Transamerica also seeks payment for lost containers under

the Master Lease which provides that:

If [the Containers], while rented to [NPE,

are] damaged beyond repair, lost, stolen or

destroyed, [NPR’=s] obligation to pay rental

therefor shall terminate as of the date

Transamerica receives payment of the

replacement value thereof as determined by

Trangamerica.
(Master Lease at % 7.) No evidence was presented whether the
containers were lost before or after the Petition Date. Under
the Transamerica Leases, Transamerica is entitled to the
replacement value in lieu of current rent -- but it is at the

discretion of NPR. That is, NPR may elect to continue to pay

rent on the lozt unit or may elect to pay the replacement value
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of the unit which would stop the rent obligation. Consegquently,
with respect to leost units, we will order that NPR, may at its
opticn pay the replacement value of those units or pay current
rent on those units until the last date that all other units were
returned to Transamerica which will be deemed to be the Rejection
Date for the lost units. Any rent accruing after that date (or
the replacement value asg of that date) would be a rejection

damage .

2. Late Chargez and Taxesg

Transamerica also seeks payment under section 365(d) (10) of
late charges and taxes. In this regard, the Master Lease
provides that:

Transamerica will bill [NPR] monthly, and
[NFR] shall pay Transamerica invoices

within 30 days from date of invoice.
Payments overdue will be subject to a service
charge equal to the lesser of 1.1% per month
or the highest rate allowed by law. In
addition to the payment of rentals, [NPR]
shall pay or reimburse Transamerica for any
and all sales and use taxes, persoconal
property taxes, or other direct taxes levied
against or based upon the use, storage
operation or possession by [NPR] of the
[Containers] leased

(Master Lease at § 2.)
Late charges for faillure to pay rent are current charges
under the Lease. Therefore, we conclude that Trangamerica is

entitled to payment of those charges under section 365 (d) (10)

la



from the sixtieth day of this casge until the rejection of the
Transamerica Leases. With respect to taxes, we conclude that, to
the extent Transamerica billed NPR for these items during that
same period, they are also entitled to administrative claim

status under the Montgomery Ward decision.

Transamerica has not presented any evidence of the amount of
thege charges., We will allow it to amend its request to quantify
those charges in light of our ruling above ag to the amount of
administrative rent that NPR should have paid currently pursuant

to section 365{(d) (10).

3. Attornev's Feeg

Lastly, Transamerica seeks payment of its attorney’s fees.
The Magster Lease provides that:

[If NPR] shall fail to pay any sum or sums to
be paid hereunder when the same becomes due;
or [NPR] fails to cbserve or perform any
other term or condition of this Lease in the
manner and at the time or times required
herein, and any such failure remains
unremitted for thirty daye after written
notice thereof to [NPR] by Transamerica,
[then NPR] shall pay to Transamerica any
reasonable attorney’s fees and expenses
Transamerica incurred in enforcing its rights
hereunder.

(Master Lease at 9 17.)
Much like late charges and taxes, to the extent that
reasonable attorney’s fees are due from the sixtieth day of this

cage to the rejection of the Transamerica Leases, they will be
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entitled to a section 365(d) (10) administrative claim. However,
Transamerica may only recover those attorney’s fees undertaken to
enforce their rights under the Transamerica Leases in a manner

conglstent with section 265. 8See e.q., In re Shandgra-La, Inc,,

167 F.3d 843, 84% {(4th Cir. 1999); In re Crown Books Corp,., 269

B.R. 12, 17 (Bankr. D. Del. 2001). Transamerica will not be
reimbursed for the attorney’s feeg undertaken to contest NFR'2

rights under the Bankruptcy Code. Shangra-lLa, 167 F.3d at 849;

Crown Books, 269 B.R. at 17,

As noted above, we have concluded that NPR made material
misrepresentations to this Court warranting vacation of our
Rejection Order and allowance of a claim in favor of Transamerica
under section 365(d) (10}, Therefore, we conclude that
Transamerica’s efforts to vacate the Rejection Order were made in
a manner consistent with its rights under the Bankruptcy Code and
it is entitled to the reasonable attorney’s fees incurred in
their effeorts to enforce thoge rights., We will direct
Trangamerica to submit a statement of attorney’s fees incurred in

those efforts for our review.

D. Administrative Expense Claim Pursuant to
Section 503 () {1} (A)

Transamerica also seeks the immediate payment of all the
obligations owing under the Trangamerica Leases arising for the

first fifty-nine days after the Petition Date pursuant to section

18



503(b) (1) {(&). Section 503 of the Bankruptcy Code states in
relevant part:

{(2) an entity may timely file a request
for payment of an administrative expense, or
may tardily file such a reguest if permitted
by the court for cause.

{b) After notice and a hearing, there
shall be allowed administrative expenses,

including-
(1) (A) the actual, necegszary
costs and expenses of preserving

the estate.

11 U.5.C., § 503, Whether someone is entitled to an
administrative claim is determined by a two part test: (1) the
transaction must be between the creditor and the debtor; and

(2) the estate must receive a benefit from the transaction. See

In re O'Brien Environmental Epergy, Inc., 181 F.3d 527, 532-33

(3d Cir. 19399). A lessor is generally entitled to an
administrative ¢laim under secticon 503 (b) for the fair rental
value of the lesgsor’s property actually used by the debtor. gee,

e.d., Zagata Fabrigcators, Tnc. v. Superior Air Products, 893 F.2d

624, 627 (3d Cir. 1990); In re Cornwall Paper Mills Co., 162 EB.R.
844, 851 (Bankr. D.N.J. 1994}, The fair rental value is not

necegzarily the rent provided in the lease. However, "the rental
value fixed in the lease will control, unless there is convincing

evidence that such rental rate is unreasonable." In re F.A,

Potts & Co., Ine., 137 B.R. 13, 18 (E.D. Pa. 1992). See also

Cornwall, 165 B.R. at 851.
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NFR asserts that because of section 365(d) (10), Trangamerica
is not entitled to an administrative claim under section
503 (b) {1) (A). NPR argues that section 365 (d) (10) does not
provide for administrative claims for the rent and other charges
accruing in the first fifty-nine days of this case. BSee, e.g.,

In re Forman Enterpriges, Inc., 2000 WL 1849672, at *2 {Bankr.

W.D. Pa., Dec. 14, 2000) (a lessor under personal property lease
is not entitled to an administrative expense claim for rents,
attorneys' fees or other lease charges during first £ifty-nine

days post-petition under section 365(d) (10)); In re Kyle

Trucking, Inc., 23% B.R, 198, 202 (Bankr. N.D. Ind. 1999) (game).

The majeocrity of courts, however, have held that section
365(d) {10) does not eliminate a lessor’s right to apply for an
adminigtrative expense claim for the first fifty-nine days of a

case. see, e.g., In re Furley's Transport, Inc., 263 B.R. 733,

740-41 (Bankr. D. Md. 2001); In re D.M. Kave & Sons Transport,

In¢., 259 B.R. 114, 119 (Bankr. D.8.C. 2001}; Enerqgy Income Fund,

L.P. v, Compresgion Scluticng, Co., 1L.1,.C. (In re Magnolia Gas

Co.), 255 B.R. 900, %17 (Bankr. W.D. Okla. 2000); In re Pan Am.
Airways Corp., 245 B.R. 897, 900 (Bankr. S.D. Fla. 2000); In re

Ruggell Cave Co., Inc., 247 B.R. &56, 660 (Bankr. E.D. Ky. 2000);

In re Rayvmond Cogsette Trucking, Inc., 231 B.R. 80, 84 (Bankr,

D.N.D, 1899).
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The Court in Furley’s Trangport distinguished Kyle on the

basis that the lessor in the latter case sought an administrative

expensge claim exclusively under gection 365(d) (10). See Furley's

Transport, 263 B.R. at 740. Thus, the court in Kyle did not
congider whether the legsgor was entitled to an administrative
claim under section 603 (b) (1) (&) .

We agree with Furley’s Trangport and the majority of courts.

There is nothing in gection 365{(d) (10} which expressly precludes
a legsor from asgserting an administrative claim for the use of
its equipment under secticon 503{b). Section 503 (b) gives lessors
the right to assert an administrative claim to the extent they
can prove the debtor used their equipment and can guantify the
benefit that use conferred on the estate. Section 365(d) (10)
gives legsgors rights in additien to their rights to assert
administrative claims under section %03 (b). Namely, section
365(d) (10) quantifies the amount of lessor’s administrative claim
(as the amount due under the lease) and provides for current
payment from the sixtieth day after the filing (as opposed to
payment on the effective date of a plan of reorganization}.
Consequently, we conclude that Transamerica iz entitled to
agsert an administrative claim for the fair rental value of units

actually used by NPR in the first fifty-nine days of this case.
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1. Per Diem Rental

NPR does not digpute that the uge of the Containers post-
petition benefitted the estate. NPR disputes, however, the
amount of the per diem rental asserted by Transamerica. NPR
aggerts that the fair rental wvalue should be calculated at 5.98
per diem per container ag opposged to the higher amounts provided
in the Transamerica Leases, NPR relies on the lease with CAI as
gupport. The lease with CAI provides for rental charges between
$1.40 and $51.50 per diem per container, for a lease term of five
years. However, because there is no charge for the first
eighteen montha, NPR asserts there is an effective per diem rate
of 5.98.

We cannot conclude from the evidence presented that $.98 is
the appropriate per diem for the use of the Containers in the
first fifty-nine days of this case. The .98 rate is based on
very different circumstances from the use of the Containers here.
In this instance, we are asked to determine the fair market
rental for use of the Containers for only fifty-nine days, after
which NPR advised Trangamerica it would no longey use them. The
5.98 rate guoted by CAI wag based on anticipated use over a term
of five years. Further, under the CAI lease, itself, if NPR used
the containers for less than five years, then the rental charges
were $1.40 to $1.50 per diem per container. Therefore, we cannot

conclude that NPR has met its burden of proof and rebutted the
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presumption that the rates zet forth in the Transamerica Leases
are reagonable. Trangamerica is therefore entitled to an
administrative expense claim pursuant to section 503 (b) (1) (A) for
the per diem rental of the Containers in the first fifty-nine
days of this casgse at the rates get forth in the Transamerica

Leases.

2. Other Obligations

Trangamerica aggerts that any obligation under its leases,
to the extent not allowed under section 365(d) (10), iz entitled
to administrative claim status under section 503 (bh). These
include the flex rental charges, handling charges, drop-off
charges, repair service feeg, repair cost estimates, lost
containers, late chargeg, taxXes, and attorney’s fees.

NPR asserts that none of these chligationa are
adminigtrative claims because they did not provide any benefit to
the estate. Transamerica provided no evidence az to how any of
theze cbligations benefitted the estate. Consgequently, we cannct
conclude that those obligations benefitted the estate or warrant
administrative claim status under section 503 (b) (1) (A).

Howevear, Transamerica asserts that we should allow them an
administrative claim for all post-petition obligations as
ganctiong under Rule 9011l (c) for NPR’'s viclation of Rule $011(b).

Rule 92011 (b) provides that:
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By presenting to the court (whether by
gigning, filing, submitting, or later
advocating) a petition, pleading, written
motion, or other paper, an attorney or
unrepregented party is certifying that to the
kest of the person's knowledge, informaticn,
and belief, formed after an ingquiry
reagonable under the circumstances, -

(3} the allegations and other factual
contentiong have svidentiary suppeort or,
if specifically so identified, are
likely to have evidentiary support after
a reasonable opportunity for further
investigation or discovery.

Fed. R. Bankr. P. 9011 (b). Rule 9011 (g) further provides that:
If . . . the court determines that
subdivigion (b) has been violated, the court
may . . . impo8e an appropriate sanction upon

the attorneys, law firmes, or parties that
have violated subdivisgion (b) or are
responsible for the violation.
Fed. R. Bankr. P. 92011 (c) (emphasis added). The imposition of

Rule 9011 sanctions is a discretionary matter. See, e.g., In re

Nicola, 258 B.R. 329, 334 n. 1 (Bankr. E.D. Pa. 2001).
Transamerica assgerts that NPR‘s misrepresentations in the
Rejection Motion and at the hearing on that Motion vicolated Rule
9011{(b). We agree. However, we do not believe that sanctions in
the form of an adminiztrative claim for all of obligations due to
Transamerica post-petition is warranted. We have already granted
Transamerica relief under Rule 9024 sufficient to compensate it

to the extent that it was harmed by NPR’s misrepregentations.
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However, we agree that something mere is necessary as a
ganction for NPR/s abuse of the judicial process. Therefore, we
will direct that, although Transamerica’'s administrative claim
under section 503 (b) is normally not payable until the effective

date of a plan, NPR shall pay that administrative claim now.-

IV, CONCLUSTON

For the foregoing reasons, we deny the Motion to File under
Seal, grant the Motion to Vacate our Order to Reject and grant in
part and deny in part the Motion for Immediate Payment of
Administrative Expenses.

An appropriate order is attached.

BY THE CQOURT:

Dated: June 14, 2002 Mary F.”Walrath
United States Bankruptecy Judge

° We are also aware that NPR currently has limited access
to free cash. Consequently, we will direct NPR not to pay any of
its professionals until the Trangamerica administrative olaim is
praid in full.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

Case Nosg. 01-926 (MFW)
through 01-850 (MFW)

MUMA SERVICES INC. (f/k/a
MURPHY MARINE SERVICES, INC.},

et al.,
{(Jointly Adminigtered Under

Debtors. Cage No. 01-926 (MFW))

M M e e e e e

ORDETR

AND NOW, this 14TH day of JUNE, 2002, upon consideration of
the Motion of Transamerica Leasing Inc. for Immediate Payment of
Administrative Expenses, the Motion to Vacate the Order Approving
NPR, Inc.’e Rejection of its Equipment Leases with Transamerica,
and NPR, Inc.’e Motion for an Order Granting Leave to File
Memorandum of Law and Affidavit under Seal, it is hereby

ORDERED that NPR’s Motion to File under Seal is DENIED; and
it is further

ORDERED that the Motion to Vacate our Order to Reject is
GRANTED; and it is further

ORDERED that the Tranzamerica Leasez will be deemed rejected
on the date that each Container was returned to Transamerica or
if lost, on the last date that Containers were returned; and it
ig further

ORDERED that the Motion for Immediate Payment of

Administrative Expenses is GRANTED IN PART AND DENIED IN PART;

and it iz further



ORDERED that, in accordance with section 365(d) (10), NPR i=
directed to pay within 10 days hereof the per diem rental charges
due under the Trangamerica Leases for each Container from the
gixtieth day of this case until the Container waszs returned; and
it ie further

ORDERED that the claim for an adminisgtrative claim under
section 365(d) (10) for flex rental charges, handling charges,
drop-off charges, repair service fees, and repair cost egtimates
ig DENIED; and it i=m further

ORDERED that, in accordance with section 365(d) (10}, NPR is
directed to pay within 10 davs heresf late charges and taxes due
from the sixtieth day of this case until the return of the
Transamerica Containers; and it iz further

ORDERED that, in accordance with section 3&5(d) (10),
Trangamerica ghall have an allowed claim for reasconable
attorney’s feeg incurred by it in enforcing its rights under the
Trangamerica Leases and section 365, subject to its filing a
gtatement of those fees and our review and allowance of them; and
it is further

ORDERED that, pursuant to section 503 (b) (1) (A) and Rule
9011{ec), NPR is directed to pay within 10 days hereot
Transamerica’s administrative expense claim pursuant to section

503(b) (1) (A) for the per diem rental of the Containers used by



NPR in the first fifty-nine days of this case at the rates zet
forth in the Transamerica Leages; and it is further

ORDERED that Transamerica’s claim for an administrative
¢laim under section 503 (k) (1) (A) for flex rental charges,
handling charges, drop-off charges, repair service fees, repair
cost estimates, lost containersz, late charges, taxes, and
attorney’s feesz is DENIED; and it is further

ORDERED that until all claims allowed above are paid, NER
ghall not pay any of its profegssionals any of their allowed fees

or expenges,

BY THE COURT:

WMo AN s

Mary F. Walrath
United States Bankruptcy Judge

oo Sse attached
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