UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

JUDGE PETER J. WALSH 824 MARKET STREET
WILMINGTON, DE 19801
(302) 252-2925

July 28, 2003

St ephen W Spence Ri chard H. Cross, Jr.
Rosalind D. WIlians Law Office of Richard H
Phillips, Goldman & Cross, Jr., LLC
Spence, P. A 1201 N. Orange Street
1200 N. Broom Street Suite 610

W | m ngton, DE 19806 P. O. Box 1380

W | m ngton, DE 19899-1380
Attorneys for Defendant,
Nanti coke Hones, |nc. Attorneys for Plaintiffs,
Al an and Ci ndy Zinble

Re: Dr. Alan Zinmble and Ms. Cindy Zinble v. Nanticoke Hones,
kgs: Proc. No. 02-3148

Dear Counsel:

This is with respect to defendant Nanticoke Hones,
Inc.”s (“Nanticoke”) motion for summary judgnment (Doc. # 14) and
plantiffs Alan and Cindy Zinble's (“the Zinbles”) cross notion
for sunmmary judgnent (Doc. # 16). For the reasons set forth
below, | will deny both notions.

Nanti coke asserts that a constructive trust can only

be created wupon the satisfaction of either the | owest

i nternedi ate bal ance test or the nexus test. See EBS Pensi on

L.L.C., v. Edison Brothers Stores, Inc.. (In re Edison Brothers,




2

Inc.), 268 B.R 409, 413-415 (Bankr.D.Del. 2001). Nant i coke

argues that neither test has been satisfied here.

However, in its argunment, Nanticoke fails to address
t he assertion made in the Zinbles conplaint that Nanti coke “did
not recogni ze the Deposit Money as property of Nanticoke and, in
fact, recorded deposit nonies as a liability and consi dered t hem
the custonmer’s property, until earned.” (Conplaint 10 (Doc.
#1)). Inits answer (Doc. # 4) Nanticoke admts that unearned
custonmer deposits were recorded as a liability on its books but
it denies the rest of the allegation. Thus, whether Nanticoke
considered the Zinbles deposit to be property of the Zinbles
and not property of Nanticoke remains a significant and materi al
fact in dispute that neither party has properly addressed.
Sinply recording the deposit as a Nanticoke liability does not
prove what Nanticoke’s understanding and intent was regarding
ownership of the deposit. Li kewi se, it proves nothing about
the Zi nbles’ understanding and intent. As this threshold fact
is in dispute, I amunable to rule as a matter of |aw whet her
t he deposit paid to Nanticoke constitutes noney Nanticoke held
intrust for the Zinbles. |Indeed, the fact that Bankruptcy Code
8§ 507(a)(6)gives such deposits, to the extent of $2100 per

i ndividual, priority status suggest that such deposits to do



enj oy trust status.

| also find unavailing the Zinbles’ argunent that the
deposits paid to Nanticoke shoul d be deemed to have been held in
escrow by Nanticoke. | note that the cases cited by the Zinbles
have little relevance as they both involved transactions in
which the parties expressly provided for funds being held in
escr ow. There is nothing in the record before me to suggest
that the parties contenpl ated an escrow arrangenent. Because
cannot find that the funds paid to Nanti coke were understood or
intended to be in sonme type of escrow which could give rise to
a constructive trust, | cannot conclude that the Zinbles are
entitled to be subrogated to the rights of Mercantile Safe
Deposit & Trust Co., thereby elevating their claimto secured
st at us.

I n conclusion, both Nanticoke’s nmotion for summary
judgnment and the Zinbles’ notion for summary judgnent are
DENI ED.

Very truly yours,

Peter J. Wal sh

PIW i pm



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: ) Chapter 11
)
NANTI COKE HOMES, | NC. , ) Case No. 02-10651(PJW
a Del aware corporation, )
)
Debt or . )
)
)
DR. ALAN ZI MBLE and )
MRS. CI NDY ZI MBLE, )
)
)
Plaintiffs, )
)
V. ) Adv. Proc. No. 02-3148
)
NANTI COKE HOMES, | NC., )
)
Def endant . )

ORDER

For the reasons stated in the Court’s letter ruling of
this date, defendant Nanticoke Hones, Inc.’s notion (Doc. # 14)
for summary judgnment is DENIED and plaintiffs Alan and Ci ndy
Zinble’s cross notion (Doc. # 16) for summry judgnent is

DENI ED

Peter J. WAl sh
United States Bankruptcy Judge

Dated: July 28, 2003



