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WALSH, J. P A o AN

This is the Court’s ruling following athree-day trial on
HonePl ace of Anerica, Inc.’s (“HonmePlace”) Code 8§ 547 conpl aint
against Salton, Inc. (“Salton”) to recover $3,522,561.09 of
transfers nade during the preference period. For the reasons set
forth below, the Court finds in part for HonmePl ace and in part for
Sal t on.

BACKGROUND

HonePl ace and rel ated entities operated super-stores for
t he hone decor, housewares and furnishings narketplace offering a
vari ety of brand name nerchandi se in a warehouse at nosphere.

In June 1999, HonePl ace Hol dings Inc. (“Holdings”) and
its subsidiari es HonePl ace Managenent, Inc., HonmePl ace Stores, |Inc.
and HonmePl ace Stores Two, Inc. were acquired out of bankruptcy by
Waccamaw Cor poration (“Waccamaw’). Hol dings, its subsidiaries and
Waccamaw were concurrently nerged into and becanme wholly owned
subsidiaries of a newy created entity, HomePl ace.

Salton is a vendor and manufacturer of small appliances,
with its principal place of business in Lake Forest, Illinois.
Through its manufacture and sale of its products, Salton has done
business primarily in the small appliance industry (the “Industry”)
begi nning at least in 1986. Salton markets and sells its products
globally through an internal sales force and a network of

i ndependent comm ssi oned sal es representati ves.
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HonmePl ace began ordering products fromSaltoninits own
name in July 1999. HonePl ace and Salton continued transacting
busi ness with each other through January 16, 2001 when HonePl ace
and its affiliates filed their chapter 11 petitions. Both a
di scl osure statement (Case Doc. # 1589) and a liquidation plan
(Case Doc. # 1590) have been filed in the chapter 11 case. The
anount available for distribution to unsecured creditors is likely
to be nomnal relative to the aggregate clains. Solicitation of
votes for the plan has been held i n abeyance pendi ng t he out cone of
certain preference actions, including this one.
In 1999 and 2000, Salton’s form of invoices called for
HonmePl ace to make paynents “net 30" days fromthe date of receipt
of the goods or receipt of the invoice, whichever was later. In
2000, while Salton sold products to HonmePl ace on conventional *“net
30" days terns, the parties also agreed to “Extended Dating” or
“Big Buy” terns for certain sales transactions. In contrast to
conventional paynent ternms such as “net 30" days or “net 60" days,
an Extended Dating or Big Buy arrangenent involves |arge purchases
with paynents to be nade on an agreed specified date far beyond 30
or 60 days.! The terns for the Big Buy program in 2000 were
di scussed by Keith Handen (“Handen”), Vice President of Sales for

Sal t on, Jim OBrien (“OBrien”), an i ndependent sal es

The terms “Extended Dating” and “Big Buy” are used herein
i nt er changeabl y.
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representative for Salton, and Terry MAl lister (“MAllister”), a
buyer for HonePl ace, at a neeting held at Salton’s Illinois office
in late April or early My 2000. The Big Buy called for “split
dating”, with 50% of the programto be paid on Novenber 10, 2000
and t he remai ni ng 50% due on Decenber 10, 2000. (Tr. 2, p. 97, |.
8-16.2) During the spring and fall of 2000 HonePl ace purchased
| arge quantities of product from Salton. Nei t her Salton nor
HonmePl ace possess copies of the purchase orders for goods ordered
by HonmePl ace from Salton. (Tr. 2, pp. 74, 1. 25 - 75, 1. 6.)
Notw t hstandi ng the parties understanding regarding the Big Buy
transactions, all of Salton’s invoices to HonePlace stated “net
30". According to Salton, this was because its conputer-based
systemt hat produced the invoi ces coul d not accommodat e the Bi g Buy
arrangenent .
During the ninety days preceding the petition date,
HonmePl ace made paynents to or for the benefit of Salton in the
aggregat e amount of $3,522,561.09. The specifics of the transfers

are as foll ows:

’As nentioned above, this opinion follows a three day trial
that was held on Novenber 1, 2, and 3, 2004. The docket nunbers
for the transcripts fromthe trial are as follows: doc. # 145 is
11/1/04; doc. # 128 is 11/2/04; and doc. # 127 is 11/3/04. In
the interest of brevity, the Court will cite to the 11/1 hearing
as “Tr. 1"; the 11/2 hearing as “Tr. 2"; and the 11/3 hearing as
“Tr. 3".



Check Date Payment Paynment Anmount Recei pt Date
10/ 20/ 00 10/ 30/ 00 $20, 191. 46 10/ 27/ 00
10/ 20/ 00 10/ 30/ 00 $35, 156. 52 10/ 27/ 00
11/ 13/ 00 11/ 15/ 00 $34, 407. 68 11/ 14/ 00
11/ 13/ 00 11/ 16/ 00 $1, 250, 025. 71 11/ 14/ 00
12/ 11/ 00 12/ 13/ 00 $2, 091, 594. 41 12/ 12/ 00
12/ 11/ 00 12/ 19/ 00 $91, 185. 31 12/ 12/ 00
Tot al $3, 522, 561. 09

Both at trial and in its post-trial response, HonePl ace appears to
have abandoned any argument contesting that Salton established the
affirmati ve defenses with respect to the four smaller paynents.
(Tr. 3, p. 121, |. 13-16; Doc. # 135, p. 13.) Consequently, this
opinion will only address the two | arge paynents, one in Novenber
($1, 250, 025. 71) and the other in Decenber ($2,091, 594.41).

Wth regard to these tw paynents, Salton's credit
manager, Bruce Hofstetter (“Hofstetter”), testified at trial that
around Novenber 1, 2000 he sent a |ist of all outstanding invoices
to HonmePl ace’ s account payabl es nanager, Scott Raux (“Raux”), with
t he understanding that hal f woul d be paid on Novenber 10, 2000 and
half on Decenber 10, 2000. (Tr. 2, p. 146, |. 1-15.) Raux
confirmed that he had discussions with Hofstetter at the end of
Cct ober regarding the invoices to be included in the Novenber 10,
2000 paynent. (Tr. 3, pp. 13, |. 22 - 14, |. 21.) On Novenber 13,

2000, O Brien picked up the check in the anmobunt of $1, 250, 025.71
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(the “Novenber Paynent”) from HonePl ace’s headquarters in South
Car ol i na.

After Novenber 10, 2000 Hof stetter sent Raux a new |i st
of invoices regarding the expected Decenber 10, 2000 paynent. (Tr.
2, p. 146, 1. 16-19.) Raux confirnmed that he had another
conversation with Hofstetter in early Decenber with regard to the
i nvoi ces to be paid on Decenber 10, 2000. (Tr. 3, p. 16, |. 6-18.)
Raux also testified that he did not check to see if all the
invoices listed were part of the Big Buy program and he did not
chal |l enge Hofstetter on the lists. (Tr. 3, pp. 26, I. 13 - 27, |.
10.) Raux nerely sought sone corrections on sone of the invoices.
(Tr. 3, p. 27, 1. 4-8.) On Decenber 11, 2000, Hofstetter picked up
the check in the amount of $2,091,594.41 (the “Decenber Paynment”)
from HonePl ace’ s headquarters in South Carolina.

At trial, Salton contested whether HonePlace had
established all five elenents of a preferential transfer under Code
8 547(b). Salton also put on evidence that the transfers were
shi el ded from avoi dance as “ordi nary course” transfers under Code
8 547(c)(2) and because Salton provided “new value” pursuant to
Code 8 547(c)(4). Salton also asserts that the instant action is
precluded by Code 8 502(d) because of its allowed pre-petition

claimin the anount of $210, 327. 18.



DI SCUSSI ON

Code 8 547(b) provides five elenents that nust be
established for HonmePlace to avoid the Novenber and Decenber
Paynents. Because the parties have agreed three of the elenents
have been net, the contested elenents are whether the transfers
wer e:

(3) made while the debtor was insol vent;
. . . and
(5) that enabl es such creditor to receive
nore than such creditor would receive if
(A) the case were a case under
chapter 7 of this title;
(B) the transfer had not been made;
and
(© such creditor received paynent
of such debt to the extent provided
by the provisions of this title.

11 U.S.C. 8§ 547(b). HomePl ace bears the burden of establishing
both of these elenents. 11 U S.C. § 547(9).

Code 8§ 547(b)(3)

Wth regard to the issue of insolvency, in neeting this
burden, HomePl ace is afforded the benefit of Code 8§ 547(f) pursuant
to which “the debtor is presunmed to have been insolvent on and
during the 90 days i nmedi ately preceding the date of the filing of

the petition." 11 U.S.C. 8 547(f); see also Bros. Gournet Coffees,

Inc. v. Arm Coffee Corp. (Iln re Bros. Gournet Coffees, Inc.), 271

B.R 456, 458 (Bankr. D. Del. 2002). “[A] presunption inposes on
the party against whomit is directed the burden of going forward

with evidence to rebut or neet the presunption . . . .” Fed. R
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Evid. 301.® Therefore, unless Salton introduced sone evidence at
trial show ng that HonePl ace was sol vent at the tinme the chal |l enged
transfers were made, HomePl ace's burden has been nmet and Code §

547(b) (3) has been satisfied. Peltz v. Wrldnet Corp. (In re USN

Communi cations, Inc.), 280 B.R 573, 583-84 (Bankr. D. Del. 2002)

(citations omtted).

In relevant part, the Code defines insolvent as a
“financial condition such that the sum of such entity’s debts is
greater than all of such entity’'s property, at a fair valuation

7 11 U S C § 101(32)(A. This Court has previously
described the relationship between what nust be established in a
solvency examnation and financial statenents prepared in
accordance wth Generally Accepted Accounting Principles (GAAP)

Section 101(32) is often referred to as the

“bal ance sheet” test of i nsolvency to

distinguish it fromthe equity test, i.e., the

inability to pay debts as they mature. To
label it a “balance sheet” test my be a

m snoner . Financial statenments prepared in
accordance with [ GAAP] do not record assets at
fair market value. Instead, they are recorded

at the historical, original purchase cost and
reduced each year by an estimate of
depreciation. Wthin the contenplation of 8§
101(32) “property” may include assets not even

listed on the balance sheet. Debts are
recorded only to the extent they are known and
gquantifiable; many nonrecorded liabilities

usual ly surface in an insolvency analysis. As
denonstrat ed herein, the bal ance sheet is only
the starting point in the anal ysis.

*Vade applicable to adversary proceedings by Rule 9017.
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Trans World Airlines, Inc. v. Travellers Int’l AG (In re Trans

Wrld Airlines, Inc.), 180 B.R 389, 405 n. 22 (Bankr. D. Del

1994) (internal citations omtted). The Court went on to specify
that “[a]ccounting conventions are not the controlling principles
for the |l egal determ nation of whether a debtor’s debts exceed the
fair value of its assets for purposes of insolvency.” 1d. at 410

(citing Inre F &S Cent. Mg. Corp., 53 B.R 842, 849 (Bankr.

E.D.N Y. 1985) ("Asset values carried on a bal ance sheet, even if
derived in accordance wth ‘generally accepted accounting
principals [sic],” do not necessarily reflect fair value:
‘“CGeneral |y accepted accounting principals [sic]’ are not synonynous

wi th any specific [valuation] policy.") (quoting Pittsburgh Coke &

Chem Co. v. Bollo, 560 F.2d 1089, 1092 (2d Gir. 1977)); In re

Arrowhead Gardens, Inc., 32 B.R 296, 299 (Bankr. D. Mass. 1983)

("[Aln asset entry on a bal ance sheet may not necessarily be an
asset for the purpose of determ ning insolvency even though it may
be an appropriate entry in accounting terns.")).

It is clear from the testinony of HonePlace s Chief
Financial Oficer, David Frost (“Frost”), that HonmePl ace was the
product of a failed business plan. The nerger in 1999 caused
HonePl ace to expend considerable tinme and noney as it attenpted to
nove forward as one entity. (Tr. 1, pp. 104, |. 12 - 106, |I. 8.)
HonmePl ace never showed a profit after the nmerger. (Tr. 1, p. 104,

l. 7-9; Tr. 1, p. 109, |. 8-11.) HonePlace was a highly | everaged
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conpany after the nerger. (Tr. 1, pp. 103, |. 20 - 104, |. 2.)
HonmePl ace began to experience serious |osses and cash fl ow becane
very tight in Cctober of 2000. (Tr. 1, pp. 110, I. 17 - 111, |I.
16.) This financial predicanent caused HonePlace to begin
stretching out its paynent to vendors begi nning i n Cct ober of 2000.
(Tr. 1, p. 111, |. 19-22.) Things becane so dire that in Novenber
2000 HonmePl ace hired Pricewat erhouseCoopers to assist in pursuing
a dual track of either preparing for a bankruptcy filing or

obtaining an equity infusion to avoid a filing. (Tr. 1, pp. 113,

. 17 - 116, |. 2.) At the sanme tinme, other retailers were
experiencing financial problens. (Tr. 1, p. 115, |. 4-9; Tr. 1, p.
120, |. 5-14.) The prospects for obtaining an equity infusion was
slimat best. (Tr. 1, p. 120, |. 5-11.)

I n support of its solvency argunent, Salton offered into
evi dence HonmePl ace’s nonthly internally prepared operating reports
(Def. Exhs. 10-14) and a financial disclosure statenent filed by
HonePl ace with the Securities and Exchange Conm ssion (Def. Exh.
16), all of which were prepared in accordance with GAAP. (Tr. 1
pp. 129, |. 1 - 130, . 4.) As noted above, such financial
statenments are insufficient to rebut the Code 8§ 547(f) presunpti on.

Salton offered no expert testinony on the issue of
i nsol vency. Salton did offer the testinony of Salton’s vice
president for finance, M. WIlliamLutz (“Lutz”). Lutz testified

that in his opinion in the Fall of 2000 the value of HonePl ace’s
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inventory exceeded its liabilities. (Tr. 1, p. 83, |I. 6-16.) Frost
testified as to the shortcom ngs of Lutz’s opinion. Specifically,
Frost pointed out that Lutz’'s opinion was faultily prem sed on a
[ iquidation of the inventory at regular retail prices and that Lutz
i gnored the i npact of operating expenses in effecting a sale of the
i nventory over an extended period of tinme. (Tr. 1, p. 96, |I. 6-21;
Tr. 1, p. 97, |. 15-19; Tr. 1, p. 99, I|. 1-21; Tr. 1, p. 101, |.
10-20.) Furthernore, Lutz conducted no neani ngful assessnent of
HonmePl ace’s liabilities, including, but not limted to, off bal ance
sheet liabilities (e.g., |ease rejection damages). (Tr. 1, p. 87,
|. 2-13.) Prior to becom ng enpl oyed by Salton in March 2003, Lutz
had no experience in the small appliance industry. And he has had
no experience as an executive in aretail enterprise and has had no
experience in conducting a goi ng out of business sale in the retai
i ndustry. (Tr. 1, pp. 87, |. 14 - 88, |. 4.) Accordingly, I found
Lutz’ s testinony on the insol vency issue to be superficial at best
and insufficient to overcone the presunption or to rebut Frost’'s
extensive testi nony show ng i nsol vency. (Tr. 1, p. 80, |. 3-13; Tr.
1, p. 182, |. 16-23.) | conclude that HonePl ace was insol vent at
the tinme of the subject transfers.

Code § 547(b) (5)

Wth regard to the fifth elenent, “[c]Jourts have
consistently held that as | ong as the distribution in bankruptcy is

| ess than 100 percent, any paynent ‘on account’ to an unsecured
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creditor during the preference period will enable that creditor to
receive nore than he would have received in liquidation had the

paynment not been made.” Waslowv. Interpublic Goup of Cos. (Inre

M Goup, Inc.), 308 B.R 697, 700 (Bankr. D. Del. 2004) (citations

omtted). In determning the anount of the payout in a bankruptcy
case, the court nmay take judicial notice of the docunents and

events fromthe chapter case. AFD Fund v. Transnmed Foods, Inc. (ln

re Aneri Serv Food Distribution, Inc.), 315 B.R 24, 32-33 (Bankr.

D. Del. 2004).

HonmePl ace presented evidence that shows HonePl ace has
approximately $250 nmillion of unsecured clainms and an estinated
$40, 000 t o $640, 000 avai l abl e to pay such clains. (Pl. Exh. 2; Tr.
1, pp. 167, |. 12 - 168, |. 1.) Exhibit 2 was derived from and
reflected little change from the |iquidation analysis presented in
HonePl ace’ s di scl osure statenent (Case Doc. # 1517) filed with the
Court on August 12, 2003. (Tr. 1, pp. 166, |. 16 - 167, 1. 8.)
Thus, even in the best case scenario and even if HonePlace
recovered from Salton the anmount asserted in the conplaint, the
payout to unsecured creditors would be nom nal. Consequently, |
conclude that Salton received nore than it would have in a
liquidation if the paynment had not been made and, therefore,

HonePl ace has nmet its burden with respect to this elenent as well.
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Affirmati ve Def enses - Code 8§ 547(c)(2)

Most of Salton’s evidence was directed at the “ordinary
course of business” defense provided by Code 8 547(c)(2). Pursuant
to Code 8§ 547(c)(2), “[a] trustee may not avoid a preferentia
transfer to the extent such transfer was: ‘(A) in paynent of a debt
incurred by the debtor in the ordinary course of business or
financial affairs of the debtor and transferee; (B) nade in the
ordi nary course of business or financial affairs of the debtor and
transferee; and (C) nmade according to ordinary business ternms.’”

United States Tr. v. First Jersey Sec., Inc. (In re First Jersey

Sec., Inc.), 180 F.3d 504, 512 (3d Gr. 1999) (quoting 11 U.S.C. 8

547(c)(2)). “Conmbining the first two elenents, the creditor nust
establish that the debt was typical to those that existed between
the parties and that the correspondi ng paynent was typical of their

paynment history.” Zeta Consuner Prods. Corp. v. Equistar Chem, LP

(In re Zeta Consuner Prods. Corp.), 291 B.R 336, 356 (Bankr.

D.N.J. 2003). In making the determ nation of what is subjectively
ordinary between the parties, the Third Crcuit has stated that
“[flactors such as timng, the anpbunt and manner in which a

transaction was paid are considered relevant.” First Jersey Sec.,

180 F. 3d at 512 (citation omtted). Wth regard to the third prong
of Code 8§ 547(c)(2), Salton nust denonstrate that the paynents were

objectively ordinary for the Industry. Fiber Lite Corp. v. Ml ded

Acoustical Prods., Inc. (In re MIlded Acoustical Prods., Inc.), 18
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F.3d 217, 220 (3d Gir. 1994).

It is clear that HonePl ace and Salton had two separate
paynment arrangenments during 2000. Accordingly, Salton separates
the invoices that were paid by the Novenber and Decenber Paynents
into two groups: the ones subject to the Big Buy program (the “Big
Buy Invoices”) and the others that were subject to the standard
“net 30" ternms (the “Net 30 Invoices”). (Doc. # 141, p. 16.)

The Big Buy | nvoi ces

Consi der abl e evi dence was presented to denonstrate that
there was a Big Buy program between the parties and that it was
ordi nary both between them and for the Industry. Wth regard to
the existence of a Big Buy program even though there was no
docunent ati on of the program (Handen, Tr. 2, p. 84, |. 10-17; Tr.
2, p. 85 1. 1-5), Salton’s Industry expert, Dennis Kennedy
(“Kennedy”), testified that it is ordinary for parties in the
| ndustry not to docunent Extended Dating prograns. (Tr. 3, p. 185,
. 21-25.) Mbreover, everyone at trial agreed Salton and HonePl ace

had a Big Buy programin 2000 with paynents due on Novenber 10 and

Decenber 10. (Johnson, Tr. 2, pp. 48, |. 21 - 49, |. 9; Handen,
Tr. 2, p. 69, |. 9-14; Frost, Tr. 2, p. 98, |. 5-14; Raux, Tr. 2,
p. 118, |. 1-8; Hofstetter, Tr. 2, pp. 135, |. 10 - 137, |. 10;
OBrien, Tr. 2, pp. 189, |. 19 - 190, |. 8.)

The lack of a history of Big Buy terns between the

parties is easily explained by the 1999 nerger fromwhi ch HonePl ace
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energed. Even so, one of HonePl ace’ s predecessors, HonmePl ace Inc.,
had entered into simlar Big Buy prograns with Salton for years.
(Rue, Tr. 1, p. 203, |. 12-22; Raux, Tr. 2, pp. 120, |. 23 - 121,
|. 14; Hofstetter, Tr. 2, p. 130, |. 12-25.) There was al so sone
evi dence presented that Waccamaw had previously entered into Big
Buy progranms with Salton. (Handen, Tr. 2, p. 66, |. 17-25;
Hof stetter, Tr. 2, p. 131, |. 17-21.) For these reasons, | do not
attach any significance to the absence of a history of Big Buy
deal s between HonePl ace and Salton, particularly in [ight of the
common usage of Extended Dating prograns in the I ndustry (discussed
bel ow) .

Wth regard to Salton’s behavior in picking up the checks
for the Novenber and Decenber Paynents, there are a nunber of
factors that | ead ne to conclude that this was not unusual. First,
Kennedy testified that it is ordinary course in the Industry for
bot h i ndependent sal es representatives and credit managers to pick
up checks fromretailers. (Tr. 2, p. 30, I. 2-12; Tr. 2, p. 31, |.
2-9.) Second, OBrien, the sales representative, testified, and
Raux confirnmed, that he had previously picked up checks from
HomePl ace on behal f of Salton and ot her vendors for whomhe wor ked.
(Raux, Tr. 2, pp. 123, |. 19 - 124, |I. 8; OBrien, Tr. 2, p. 199
. 1-20.) Third, Hofstetter, the credit nmanager, testified that he
had previously picked up checks fromcustoners and that he had in

fact picked up a check fromHonePl ace i n Decenber of 1999. (Tr. 2,
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p. 129, 1. 13-14; Tr. 2, p. 133, |. 10-11.) O Brien confirned that
Hof stetter frequently visited Salton’s custoners and that he was
present at nmeetings in OBrien's region. (Tr. 2, pp. 200, |. 22 -
201, 1. 4.) Gven the long period of time during which the
i nvoi ces were outstanding and the size of the aggregate payabl es,
it seens to me quite appropriate that paynments m ght be picked up
on the specific dates the parties had agreed upon nonths before.

There was evidence presented that it is ordinary within
the Industry for retailers to receive calls before paynents are due
under a Big Buy arrangenent. In this regard, Kennedy testified
that, with respect to “dating terns”, a credit manager would
usual |y contact the buyer 20 to 30 days before the due date. (Tr.
2, pp. 28, 1. 2 - 29, I. 5.) According to Kennedy, such action
makes busi ness sense because the invoices are outstanding for such
a long period of tinme. (Tr. 2, pp. 28, |. 21 - 29, |. 3.)

As for whether the Big Buy itself was normal for the
| ndustry, Kennedy testified that “extended terns”, “dating terns”
and “split billing” were ordinary in the industry. (Tr. 2, pp. 19,
. 18 - 21, |. 16; Tr. 2, pp. 23, |. 21 - 24, 1. 17.) He stated
that while dating terns could vary greatly, the hallmark of such
progranms is “shipping within a certain wi ndow of tine wth paynent
required on a specific date intime.” (Tr. 2, p. 20, |. 8-11.)

O Brien corroborated this in that, as an independent

representative, he saw many “extended terns” between retailers and
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distributors. (Tr. 2, pp. 193, |. 18 - 194, |. 12; Tr. 2, p. 195,
. 18-20.) According to OBrien, this type of arrangenent is
fairly standard in the Industry. (Tr. 2, p. 196, |. 7-11.)

Kennedy testified that having prograns with paynents due
in the last part of the year nmakes sense because retailers
generally do about 30 percent of their business in that tine
peri od. (Tr. 2, p. 22, |. 6-13.) On this point, there was
evidence showing that the majority of retail business is done
during the spring (around Mother’'s Day) and in the fall (nostly the
ti me around Thanksgiving and Christmas). (Rue, Tr. 1, pp. 186, |.
1 - 187, |. 6.) Because of this, retailers |ike HonePlace and
manufacturers like Salton utilize Big Buys in order to stock
mer chandi se for these seasons to bolster sales. (Rue, Tr. 1, pp.
200, 1. 1 - 201, |. 4.)

For all of the above reasons, the Court finds that there
were Big Buy terns between the parties and that such terns are
ordinary for the Industry.

To establish which of the many invoices were Big Buy
I nvoi ces, Salton offered Handen's testinony. Handen reviewed all
of the invoices that were the subject of the Novenber and Decenber
Payments | ooking for factors indicating they were part of the Big
Buy program (Tr. 2, p. 74, |. 2-6; Tr. 2, p. 76, |. 6-23.) Such
factors included i ntended ship dates, |ong cancell ation dates, and

| arge anounts of each invoice. (Tr. 2, pp. 76, |. 24 - 77, 1. 10.)
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Fromthis review, Salton created Defendant’s Exhibit 7 identifying
all of the invoices that Handen determ ned were Big Buy Invoices.
(Tr. 2, p. 76, |. 21-23.) HonePl ace did not seriously contest this
evidence and | conclude that Exhibit 7 identifies the Big Buy
| nvoi ces.

However, | find that Exhibit 7 contains a nunber of
di screpanci es as di scussed bel ow

1. The exhibit consists of two pages listing all the Big
Buy i nvoi ces foll owed by a copy of each invoice, lettered fromAto
1. Exhibit 7 purports to show that a total of $1,519,647.05 in
Bi g Buy I nvoices were paid by the Novenber and Decenber Paynents.
According to nmy cal cul ations, the invoices listed on the first two
pages of Exhibit 7 add up to only $1, 436, 253. 70.

2. In addition, there is an invoice included in Exhibit
7, invoice nunber 724964 for $35,424, which the Court can only
conclude is a duplicate of an invoice listed below it, invoice
number 724965 for $35,424. The Court’s attention was drawn to this
i nvoi ce because there is not a corresponding copy of this invoice
contained in itens A through Il. Mreover, the duplicate invoice
is not listed in the check remttances (Def. Exhs. 3 & 5) nor in
Def endant’ s Exhi bit 70, which purports to show all of the invoices
pai d during the preference period. Also, the duplicate invoice has
t he sane bates nunber as the invoice listed belowit. Therefore,

| conclude that Salton’s cal cul ati on should be reduced by $34, 424,
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3. Salton attached copies of two invoices that are not
listed on the first two pages of Exhibit 7, invoice nunber 705813
in the amount of $83,393.28 (Item EE to Def. Exh. 7) and invoice
nunber 702973 in the amount of $113,088. (Itemll to Def. Exh. 7.)
The Court reviewed the information on these two invoices and has
determned that the lack of inclusion nust be the product of
clerical error because the invoices seem to nmeet the criteria
di scussed by Handen. This conclusion is bolstered by the fact that
bot h i nvoi ces were paid by the Novenber check, which primarily paid
Big Buy Invoi ces. Therefore, the Court concludes that Salton’s
Exhi bit 7 calcul ation should include these two invoices.

Based on t he above adjustnents, the Court has determ ned
that HonePl ace paid $1,598,310.98 in Big Buy Invoices by the
Novenber and Decenber Paynents.

As HonePl ace points out, the Big Buy I nvoices were not in
fact paid according to a 50/50 split. The Novenber Paynent paid
$1, 262,405.96 in Big Buy Invoices while the Decenber Paynment only
paid $335, 905. 02. | do not attach nuch significance to this
disparity. Handen testified that “the big buy program was | arger
than [Exhibit 7].” (Tr. 2, p. 79, |. 9.) Exhibit 7 only
represents the invoices for which Salton was able to present
evi dence that they were subject to the Big Buy arrangenent. Both
parties in this case acknow edge that they engaged in “sloppy”

busi ness practices. (Frost, Tr. 3, p. 174, |. 2-7.)
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| therefore conclude that the Big Buy terns and paynents

wer e ordi nary course and that the aggregate anount of $1,598, 310. 98

paid on Big Buy Invoices identified by Salton in Exhibit 7 are not
avoi dabl e by reason of Code 8§ 547(c)(2).

The Net 30 | nvoi ces

As for the Net 30 Invoices paid by the Novenber and
Decenber Paynents, the salient factor in the ordinary course
analysis is the timng of the paynents. On this issue, Kennedy
testified that the I ndustry normwas for non-Bi g Buy i nvoices to be
paid 10 to 25 days late. (Tr. 2, p. 35, |I. 11-16.) Thus, for a
“net 30" days invoice the Industry normfor paynent would be 40 to
55 days from the invoice date. To establish the pre-preference
period practice between the parties, Salton submtted Defendant’s
Exhibit 71, which denonstrates that during a period of
approxi mately one year preceding the preference period paynents
were made on average 18.9 days beyond the “net 30" ternms. (Def.
Exh. 71; Lutz, Tr. 2, pp. 151, |. 19 - 152, |. 25; Tr. 2, p. 156,
. 2-7.) Inarriving at this figure, Salton assuned a due date for
each invoice of 37 days after invoice date. (Lutz, Tr. 2, p. 152,
| . 20-25.)

Def endant’ s Exhibit 70 was prepared in the sane way and
denonstrates that during the preference period paynents were nade
on average 15.5 days late. (Def. Exh. 70; Lutz, Tr. 2, p. 154, |.

18-23; Tr. 2, p. 155, |. 20-23.) According to Salton, this fits
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within the Industry normof 10 to 25 days late. However, | find
that Exhibit 70 is msleading because it includes the Big Buy
I nvoices in calculating the average. The Big Buy Invoices are
listed on Exhibit 70 as having been paid 2 to 4 days after the
agreed Novenber 10 and Decenber 10 paynent dates, whereas the Net
30 I nvoi ces on Exhibit 70 show t he nunber of dates late fromthe 37
days after the invoice date. It does not nmake sense for Salton to
shield the paynments on the Big Buy Invoices as an alternative
ordinary course arrangenent and, in addition, include those
invoices in a calculation of the average nunber of days late for
t he paynent of Net 30 Invoices. Including the paynent history of
both types of invoices in a calculation to determ ne the average
| at eness of just one type produces a m sleading result.

| have exam ned the list of invoices attached to the two
checks (Def. Exhs. 3 & 5) and calculate that the Net 30 Invoices
were paid an average of 77.3 days after invoice date. Thus, the
paynments were made an average of 47.3 days after the due invoice
dat e. This is obviously beyond the 10 to 25 days that Kennedy
testified to as being normal for the Industry and significantly
beyond the 18.9 days that Salton’s Exhibit 71 shows for the pre-
preference period. The sane result is reached even if the Court
assunes a due date of 37 days past invoice date, which would nean
t he paynents were nade an average of 40.3 days |ate. Therefore,

find that with respect to the Net 30 Invoices, the aggregate
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paynents of $1, 743, 309. 14 were not nade in the ordinary course and
are not protected pursuant to Code § 547(c)(2).

Code § 547(c)(4)

Sal ton al so asserts that the “new val ue” defense provi ded
by Code 8§ 547(c)(4) protects the Novenber and Decenber Paynents.*
The Third GCrcuit has stated that three elenents nust be
established for Code 8§ 547(c)(4) to apply:

First, the creditor mnust have received a
transfer that is otherwise voidable as a
preference under § 547(b). Second, after
receiving the preferential transfer, the
preferred creditor nmust advance "new val ue" to
t he debtor on an unsecured basis. Third, the
debtor nust not have fully conpensated the
creditor for the "new value" as of the date
that it filed its bankruptcy petition.

New York City Shoes, Inc. v. Bentley Int’l, Inc. (In re New York

City Shoes, Inc.), 880 F.2d 679, 680 (3d Cir. 1989) (enphasis in

original) (citation omtted). “If the creditor satisfies these
el enents, a setoff is permtted in the amount of the new val ue and

the recoverable amount is reduced.” TWA Inc. Post Confirmation

“Code 8§ 547(c)(4) provides:
(c) The trustee may not avoid under this
section a transfer -
(4) to or for the benefit of a creditor, to
the extent that, after such transfer, such
creditor gave new value to or for the benefit
of the debtor -
(A not secured by an otherw se
unavoi dabl e security interest; and
(B) on account of which new value the
debt or did not make an ot herw se
unavoi dable transfer to or for the
benefit of such creditor.
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Estate v. Gty and County of San Francisco Airports Coommin (ln re

TWA Inc. Post Confirnmation Estate), 305 B.R 221, 228 (Bankr. D.

Del. 2004) (citations omtted).

The parties agree that Salton provi ded $284, 497. 82 i n new
val ue during the preference period that remai ned unpaid as of the
Petition Date. (Doc. # 132 p. 39; Doc. # 135, pp. 37-8.)
Therefore, under Third Circuit precedent, Salton is entitled to a
setoff in this amount.

Code 8§ 502(d)

Salton al so argues that the instant action is precluded

by virtue of 8 502(d) and In re LaRoche Industries, Inc., 284 B.R

406 (Bankr. D. Del. 2002) (Akard, J.). According to this argunent,
because Salton’s pre-petition claimwas previously allowed in the
chapter 11 case, HonePlace is now precluded from asserting an
avoi dance action against Salton. However, | disagree with that
application of 8 502(d) and | previously found that all owance of a
pre-petition clai mdoes not preclude a | ater avoi dance action. See

TWA Inc. Post Confirmation Estate, 305 B.R at 226-27. The fact

that Salton’s pre-petition claimwas allowed earlier in the case
has no bearing on HonePlace's ability to maintain the instant
action.
CONCLUSI ON
Based on the foregoing, Salton is entitled to protect a

total of $2,063,749.77 from avoi dance: $180,940.97 in paynents
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because HonePl ace effectively abandoned its contest as to them
$1, 598, 310.98 pursuant to Code 8§ 547(c)(2), and $284,497.82
pursuant to Code 8 547(c)(4). Therefore, of the $3,522,561.09
originally sought to be recovered by the Conplaint, HonePlace is

entitled to recover $1,458,811.32 as avoi dabl e preferences.
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JUDGVENT ORDER

For the reasons set forth in the Court’s menorandum
opinion of this date, pursuant to 11 U S.C. 88 547 and 550, the

Plaintiff is granted judgnment in the amount of $1,458,811. 32.

G/ A WEATANG

Peter J. Wal sh
Uni ted States Bankruptcy Judge

Dat ed: May 31, 2005
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