IN THE UNITED STATES BANKRUPTCY CQOURT
FOR THE DISTRICT OF DELAWARE

IN RE: Chapter 11

SLEEPMASTER FINANCE Case No. 01-11341 (MFW)
CORPORATION, et al.,

(Jointly Administered)

L A

Debtors.

MEMORANDUM QPINION"

This matter is before the Court on the Motion of the Debtors
to Vacate Order Authorizing the Debtors to Reject Certain
Unexpired Leases and Executory Contracts Pursuant to 11 U.S.0.

§ 365. For the reasens set forth below we grant the Motion.

I, FACTUAT, BACEKGROUND

This case was commenced by the filing of veoluntary petitions
under chapter 11 of the Bankruptcy Code on October 16, 2001, by
Sleepmagter Finance Corporation, Sleepmaster LLC, Sleepmaster
Heldings, LLC, Adam Wuest Corporation, Lower Road Asscciates,
LLC, Crescent Sleep Products Company, Simon Mattress
Manufacturing Co., Palm Beach Bedding Company, Herr Manufacturing
Company, and Sleep Investor, LLC {(collectively “the Debtorg”) .
The Debtors continue in pogsession of their properties and are
operating as debtorg in possession under sections 1107 and 1108

f the Bankruptey Code.

' This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052, which is made applicable to conteated
matters by Federal Rule of Bankruptcy Procedure 9014.




On August 8, 2002, the Debtors filed a Motion for Order
Authorizing the Debtors to Reject Certain Unexpired Leases and
Executory Contracts Pursuant to 11 U.S.C. § 365 (“the Rejection
Motion”). No objections or responses were filed to that Moticn
and on August 23, 2002, the Debtors filed a Certificate of No
Objection to the Rejection Motion and delivered a copy of the
Certificate and original Motion to Chambers for the Court’s
congideration, in accordance with local procedure.

However, on that zame day, the Debtors discovered that the
exhibit to the original Motion contained several executory
contracts which the Debtors did not, in fact, want to reject. As
a result, the Debtorz’ counsel contacted the Clerk’s Office and
Chambers in an effort to prevent the entry of the Crder. As a
result of that communication, the Clerk’'s Office changed the
docket entry for the Certificate of No Objection to indicate that
it had been “Entered in Error.” However, an Order was ehtered on
August 27, 2002, granting the Rejection Motion as a result of the
delivery of the Certificate of No Objection to Chambers. ©On
September &, 2002, the Debtors filed the instant Motion to Vacate
that Order. Nectice was given to all parties to the original
Motion and ne one objected to the relief requested in that

Motion.,



II. JURISDICTION
This Court has jurisdiction pursuant to 28 J.8.C. § 1334.
This isg a core proceeding under 28 U.S.C. § 157(b) (2)(A), (M) and

(O) .

ITI. DISCUSSICN

Rule %024 of the Federal Rules of Bankruptcy Procedure
incorporates Rule 60 of the Federal Rules of Civil Procedure
which provides:

(a) Clerical Mistakes., Clerical mistakes in
judgments, orders or other parts of the
record and errorg therein arigsing from
oversight or omission may be corrected by the
court at any time of its own initiative or on
the motion of any party and after such
notice, if any, as the court orders. During
the pendency of an appeal, such mistakes may
be go corrected before the appeal iz docketed
in the appellate court, and thereafter while
the appeal is pending may be =o corrected
with leave of the appellate court.

(b} Mistakes; Inadvertence; Excusable
Neglect; Newly Digcovered Evidence; Fraud,
etc. On motion and upon such terms as are
just, the court may relieve a party or a
party's legal represgentative from a final
judgment, order, or proceeding for the
following reasons:

(1} mistake, inadvertence,
surprise, or excusable neglect;

(2) mnewly discovered evidence
which by due diligence could not
have been discovered in time to
move for a new trial under Rule
59(b) ;




(2) fraud (whether heretofore

denominated intrinsic or

extrinsic), misrepresentation, or

other migsconduct of an adverge

party;

(4) the judgment iz veoid;

(5} the judgment has been

satisfied, released, or discharged,

or a prior judgment upon which it

igs based has been reversed or

otherwisge vacated, or it iz no

longer equitable that the judgment

should have progpective

application; or

(6) any other reason justifying

relief from the operation of the

judgment .

It is clear that the Order may be vacated under Rule
60(a) (1) since it was entered by mistake or inadverternce because
it was not the intent of the Debtors to reject certain contracts
contained on the Exhibit to the Rejection Motion. Since no one
has cbjected te the Motion to Vacate apparently no one will be
prejudiced by granting it. Therefore, we will grant the Motion
to Vacate.
However, the Court finds it necessary to comment on the

procedure used by counsel for the Debtors in trying to correct
its mistake in this case. Counsel contacted the Clerk’s 0Office

to try and remedy the Debtors’ error. This was inappropriate.

The Clerk’s Office is not to take directions from counsel.?

* While it is appropriate for counsel to advize the Clerk’s
Office if any mistakes are noticed on a docket, it is not
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Further the directions given by counsel in this case were
wrong. The Clerk’s Office should not have marked the docket
entry for that pleading as “Entered in Error.” The pleading was
not entered on the docket in error; it was properly docketed in
this casge because it wag a pleading filed in this case. A
designation of “Entered in Error” is proper only where the
pleading was erroneously entered on the docket in the wrong case
{(becauge, for example, the case number was errohecus Or it was
docketed in the main case when it should have been docketed in
the adversary) or where the document actually filed iz not what
the docket reflects, in which case a corrective entry should be
noted on the docket.

In this case, however, once the Certificate of No Objection
was filed of record by counsel, it could not properly be removed
from the file or the docket. The only proper procedure tc avoid
the effect of that filing was for counsel for the Debtorzs to file
a Motion or Notice withdrawing that pleading.

Finally, it was not proper for counsel to contact Chambers
and regquest that the Order not be entered. Such a communication
is clearly an impermissible ex parte contact and was properly

ignored by Chamber’s staff. If counsel wants the Court to take

appropriate for counsel to tell the Clerk’s Office how and
whether te correct a docket entry.
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any action, or to refrain from taking any acticon, it must file a
pleading on notice to all interegsted parties.

The proper procedure would have been for counsel to withdraw
its Certificate of No Objection and te file an Amended Motion to
reject those leases and executory contracts it dees wish to

reject.

IV. CONCLUSION
For the reasons set forth above, we grant the Motion of the
Debtors te Vacate the Order entered on August 27, 20602.

An appropriate Order is attached.

BY THE COURT:

Dated: October 23, 2002 M&N&m

Mary F.~Walrath
United States Bankruptey Judge




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT COF DELAWARE

IN RE: Chapter 11

SLEEPMASTER FINANCE Casge No.01-11341 (MEFW)
CORPORATION, et al.,
(JTointly Administered)

L s e

Debtors.

ORDER

AND NOW, this 23RD day of OCTOBER, 2002, upon consideration
of the Motion of the Debtors for an Order Vacating Order
Authorizing the Debtor to Reject Certain Unexpired Leases and
Executory Contracts Pursuant to 11 U.8.C. § 365, it is hereby

ORDERED that the Motion is GRANTED; and it is further

ORDERED that cur Order dated August 27, 2002, granting the
Debtors’ Motion for Order Authorizing the Debtors to Reject
Certain Unexpired Leases and Executory Contracts Pursuant to 11

U.5.C. § 365 entered at Docket Number 592 is hereby VACATED.

BY THE COQURT;:

EN\ELAmjk\;Bégvés%“x

Mary F.“Walrath
United States Bankruptcy Judge

cC: See attached
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