IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

IN RE; Chapter 11

Case Nos., 01-285 (MFW)
through 01-2922 (MFW)

VF BRANDS, INC., et al.,

Debteors.
{(Jointly Administered Under
Case No, 01-28% (MFW))

VFR L.L.C.,
Plaintiff,
V.
Adversary No. 02-02977 (MEW)
THE MONEY'S TRUST,

Defendant,

D o L R

MEMORANDUM OPINION-

This matter is before the Courl on the Emergency Meotion of
VFB L.L.C. (“VFB”), the successor in interest te VF Brands, Inc.,
Vlasic Foods International, Inc. (®VFI®), and certain of their
affiliates (colleclhively “the Vlasic Debtors”) for a slay pending
appeal of our Order dated June 14, 2002, denying its motion for

an injunction. For the reasons stated below, we deny the Motion.

I. FACTUAT, BACKGROUND
In 1997 and 1998, Campbell Soup Company (“Campbell”) spun
off various business operations, thereby crezting the Vlasic

Debtors, As a result of the apin-off, Vliasic karms, Inc.

* This Opinion constitutes the findings of fact and
conclusions of law of the Court pursuant to Federal Rule of
Bankruptcy Procedure 7052,



(“Vlasic Farmsz”) became a wholly-owned subsidiary of VFI.

Subsequently, pursuant to a Stock Purchase Agreement dated
December 17, 1999, Mconev’'s Foods (U.5.) Ltd. and Money's
Mushrooms Litd. purchased all the stock of Vlasic Farms from VEI
for $50 million,

On November 2, 2000, Money's Foods (U.S.) Ltd. and certain
of its affiliates (“the Money’s Foods Debtors”) filed pelbitions
under Chapter 11 of the Bankruptcy Code. On January 29, 2001,
the Vlasic Debkors filed wvoluntary petitions for relief under
Chapter 11 of the Bankruptcy Code. On July 23, 2001, the Court
confirmed the liquidating plan of recorganization of the Money's
Foods Debtors, pursuant to which Money’s Trust was created to
pursue claims of the Money’s Foods estate., On November 1o, 2001,
the Court confirmed the Vlasic Debtors’ Plan of Reorganization
pursuant to which shareholders will receive ng distribution (“the
Vlasic Plan”). VFB is the successor to the Vlasic Debtors
pursuant to the Vlasic Plan.

On Qctober 9, 2001, Money's Trust filed its amended proof of
claim against the Vlasic Debtors. That claim is based on
asserted breaches of the Stock Purchase Agreement and an
assertion that the Stock Purchase Agreement was itself a
fraudulent conveyance which rendered the Money’s Foods Debtors
insclvent. The Vlasic Debtors objected to the claim and asserted

that the c¢laim must be subordinated and breated as a shareholder



claim pursuant to section 510{(b). A hearing was held cn

March 14, 2002, on the subcordination izssues. After briefing, we
issued an Opinion and Order dated April 12, 2002, determining
that the claim of Money’s Trust must be subordinated pursuant to
section 510(b).

In the interim, on November 14, 2001, Money’s Trust filed an
adversary progeeding (“the Money’s Trust Litigation”) in its
bankruptcy case against The Chase Manhatian Bank (“Chase”) and
Morgan Guaranty Trust Company of New York (“Morgan Guaranty”)
{collectively “lthe Banks”). That Complaint asserted that Money’s
Foods received less than a reasconably equivalent wvalue when it
paid 5350 million for the acquisition of Vlasic Farms. The
Complaint further asserted that the purchase price paid for the
acguisition was transferred to the Banks. Consequently, the
Complaint asserted that the transfer cof the purchaso price from
Money’s Foods to the Banks is avoidakle as a fraudulent
conveyance, The Banks have cgonlested the allegations in the
Complaint. The Complaint is currently scheduled for trial on
August 22, 200Z.

On April 19, 2002, VFB filed the instant adversary
proceeding seeking an order enjoining the prosecution of the
Money’s Trust Litigation. A Motion for a Temporary Restraining
Order and Preliminary Injuncticon (“the Injunction Motion”) was

also filed that same date. A hearing on the Injunclion Motion



was held on May 15, 2002. At that time, after hearing testimony

and argument, we denied the Injunction Motion.?

VFBE appealed the June 14 Order and filed a Motion with Che
District Court seeking a stay pending appeal. By Memorandum
Order dated July 18, 2002, the District Court denied the Mation,
without prejudice te VEB’s right to renew the Motion, and
directed that VFB first seek such relief from this Court in
accordance with Federal Rule of Bankruptcy Procedure 85005, The
District Court also sought clarification about the basis of our
decision denying the Injunction Motien since there was apparently
a disagreement between the parties on this point. Presently
before us is the Emergency Motion of VFB for a stay of our

June 14 Order pending appeal.

II. JURISDICTION

This Court has jurisdiction over this Molion, which is a
core proceeding pursuant to 28 U.3.C, § 1334 and § 157(b) (1),

(b) (2} (), (B), and (O).

ITT. DISCUSSTON

A stay of an order granting or denying an injunction pending

appeal is governed by Rule 62 of the Federal Rules of Civil

¢ We issued our ruling on the record and directed ceocunsel
to present a form of order memorializing our ruling. 1t was not
until June 12, 2002, that the parties presented a form of crder.
That Qrder was entered on June 14, 2002,
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Procedure, made applicable by Rule 7062 of the tederal Rules of

Bankruptcy Procedure. Rule €2 (¢) provides in relevant part:

When an appeal is taken from an interlocutory
or final judgment granting, dissclving, or
denying an injunction, the court in its
discretion may suspend, modify, restore, cr
grant an injunction during the pendency of
the appeal upon such terms as to bond or
ctherwise as it considers proper for the
gsecurity of the rights of the adverse party.

Fed. R, Civ, B, &2(c).
Rule 62 (c) expresses Lhe “power inherent in the court to
preserve the status que where, in its sound discretion, the court

deems the circumstances so justify.” Estate of Daily v, Title

Guar. Escrow Serv., Inc., 178 B.R. 837, 847 (D, Haw., 1995)

(quoting McClatchy Newspapers v. Cent. Valley Tvpographical Unicn

No. 46, 686 F.2d 731, 734 (9th Cir., 1882)).
The standards for granting a stay pending appezal are:

1) the likelihood that the appellant will
prevail on the merits of the appeal;

2) the extent to which the appellant will be
irreparably harmed if the stay 1= denied;

3) the extent to which the other parties will
suffer irreparable harm if the stay is
granted; and

4} the public interest.

See, e.g., In re ¥-Cel Ceonstructors cof Del., Inc., 76 B.R. 969,

970 (D.N.J. 1987) (citing West Indian Co., Ltd., v, Gov'f of Virgin

Islands, 812 F.2d 134, 135 (3d Cir. 1987); Hoekstra v. Qzk

Cluster Comty. Council (In re Hoekstrz), 268 B.R. 904, 2306




(Bankr. E.D. Va. 2000): In re Brookfield Ctr. Ltd. Brship, 133

B.R., 74, 75 (Bankr. E.D. Va. 1991).
These standards are the same as those required for issuance

of an injunction, See, e.q., Pitt News v. Fisher, 215 F.3d 354,

365-66 (3d Cir. 2000); Durace Products, Inc. v. Joy Plastic

Enterprises, Ltd., 40 v.3d 1431, 1438 (3d Cir. 1994); Merchant &

Evans, Tnc. v. Roosevelt Bldg. Products Co., 263 F.,2d 628, €32

(3d Cir., 1992); Opticians Ass'n of America v. Independent
Opticians of America, 920 F.2d 187, 191-%2 (3d Cir. 19%90).

In deciding the Injunction Motion, we cconsidered the above
factors and determined that they did not warrant the issuance of
an injunction., TFor the same reasons, we c<onclude that the
issuance of a stay pending appeal is not warranted. To aid
consideration of the appeal, we explain our reasons more fully

below.

. Likelihood of Success on the Merits

VFR's Complaint asserted thal lLhe Moneyfs Trust Litigation
should be enjoined because 1t was an effort to alter the status
of the Money’=s Trust claim under the Vlasic Plan, which we had
determined was subordinated under section 510(b). Under the
Vlasic Plan, such claims are to receive no distribution. By
filing the Money's Trust Litigation against the Banks, VFB

asserts that Money’s Trust is seeking to subvert the Vlasic Plan,



We rejected this argument, however, because Money’'s Trust is

simply seeking a recovery from somecne whom it asserts is liable
to it, in addition to the Vlasic Debtorzs. This is no different
from a creditor whe is free to pursue collection of its claim
from a guarantor of that debt, even if the primary debtor has
discharged the clazim in bankruptcy. We noted specificalily that
the Vlasic Plan did not release the Banks from any direct claims
which creditors might have against the Banks. (Cf£. Flan at
Article ¥I1.}? Thus, we concluded that, while the Money’s Trust
claim via-4-vis the Vlasic Debteors is subordinated under scction
510(b), there is nothing that precludes it from seeking recovery
on that claim from anyone else.’

VFB also asserted bhat, unless the Money’s Trust Litigalion
is enjoined, there will be an adverse effecl on the Vlasic
Debtors’ ability to effectuate the Vlasic Plan. This is because,

to the extent that Money's Trust is successful in that action,

* 0Of course, it is unclear whether any release of the
Mcney's Trust claim against the Banks could have been issued in
connection with confirmation of the Vliasic Plan since such
releasea are disfavored. See, e.g., In re Continental Airlines,
Inc., 203 F.3d 203, 211-17 {(3d Cir. 2000).

' In fact, Money's Trust argued that, since the Vlasic
Debtors’ Plan has been confirmed and the Money’s Trust Litigation
ia sclely between two non-decktors, we did not even have
Jurisdiction to hear VFB's Injunction Motion. See, c.¢., In re
Schwinn Bieyele Co., 210 B.R., 744, 754 (Bankr. N.D., I11., 1997).
VFB argued, however, that we had jurisdicticon under 28 U.5.C.
€ 1334 (b) =since it was related to the Vlasic Debtors’ case. We
denied the injunction because, even if we had jurisdiction, the
relief requested was not available.
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the Banks may have a sccured claim against the Vlasic Debtors’

estate which under the Vlasié Plan must be paid in full. VFE
asserted that this, in effect, elevates the Money’'s Trust claim
to a secured (as cpposed to a subordinated) claim.

Even if this is true, however,” it does not suppert an
injunction of the Money’s Trust Litigation against the Banks.
There is no legal basis to enjoin an action which a creditor may
have against a non-debtor simply because it may result in an
indemnification claim against the debtor or otherwise adversely
affect the estate. The effect of granting the injuncticn
requested by VFB would be to grant a release of the claim which
Money’ s Trust may have directly against the Banks. Non-debtors
are generally not entitlied Lo releases or discharges of direct
claims against them simply because a co-obligor i in
bankruptcy.® See, e.q., Continental Airlines, 203 F.3d at 211-
17.

VFB also asserted that the Money’s Trust Litigation should

be enjoined because it involves the same issues which are

®* Zee Part B infra. In additicon, Meoney’s Trust argued that
any claim of the Banks would be subject to subcrdination under
section 510 (h) Jusk as its claim was.

¢ VFB's witness acknowledged on cross examination at the
hearing on the Injunction Motion that the Banks had not provided
any funding for the Vlasi¢ Plan and, in fact, under the Vlasic
Flan had been paid 100% of their claims (except for default
interest). Therefore, there appears to be no argument for
granting a release of ¢laims against the Banks under the Vliasic
Plan, Even if there were, the Plan has been confirmed without
any such release.



involved in the c¢laim dispute between VFBE and Mcney’s Trust. It

asserts that collateral estoppel and judicial economy mandate
that we enjoin that action until we decide the claim of Money's
Trust against VFB. However, principles of judicial economy and
collateral estoppel mandate the opposite, namely, that we allow
the Mgney’s Trust Litigation to proceed before we determine the
amount of the Money’s Trust claim against the Vlasic Debtors.
Whether Money’s Trust wins or loses its suit against the Banks,
it is unlikely that it will pursue its claim against the Vlasic
Debtors (since that claim is subordinated and entitled to no
distribution under the Vlasic Plan).

The converse, however, is neot True. If Money’s Trust is
first required tc pursue its claim against the Vlasic Debtors and
loses, it would be estopped from proceeding against the Banks,
However, if Mpney’'s Trust wins in the claim litigation, that
decision will not have any collateral estoppel effect against the
Banks, and Money’s Trust would be obligated to try the same case
against the Banks., Judicial economy, therefore, mandates that
the Money’s Trust Litigation proceed first and an injunction of
that action is not warranted.

VFBE also asserted that the Money’s Trust Litigation against
the Banks should be enjoined because it may result in
inconsistent judgments or may, as a practical matter, have

collateral estoppel effect against it. Under secticon 550 of the



Bankruptcy Code, in crder to recover against a mediate or

intermediate transfeoree, the claimant must establish that the
transfer is a voidable fraudulent conveyance vis-a-vis the

initial transferee, See, e.qd., In re Slack-Horner Foundries Co.,

971 F.2d 577, 580 (10th Cir. 189%2).7 VFB asserted that it is the
initial transferee since the funds which went to the Banks were
funds it rececived in consideration for the transfer of the stock
of Vliasic Farms,

Money*'s Trust argued, however, that their complaint filed in
the Money'’s Trust Litigation alleges that the Banks are the
initial transferee since the funds in payment of the stock went
directly to the Banks. We need nct decide this, however, because
we think there is not a likelihood that there will be
inconsistent judgments. If VIEB dgoes nob intervene in the Money's
Trust Litigation, it will not be subject to any collateral
estoppel effect of any decision in that case and will be free to
raise any issue in defense of tThe Money’'s Trust claims herc. In
fact, as noted above, it 1is unlikely that Money’'s Trust will
purzsue the liquidaticn of its c¢laim in this Court since that
claim, whatever its amount, i1s subordinated to other claims and

will receive no distribution in this ca=se.

Y The Banks had argued, in a Motion to Dismiss the Money's
Trust Litigation, that secticn 550 required that Money's Trust
first sue and win a fraudulent conveyvance action against the
Vlasic Debtors before it could pursue the Banks as mediate
transferees. That argument was rejected when the Motion to

Dismiss was denied.

10



VFE alsc argued that such a ruling would make it impossible

for it to defend against any claim for indemnification by the
Banks. However, since the estate has preserved its right to sue
the Banks over the entire Campbell/Vlasic transaction (including
on fraudulent conveyance grounds), it is unclear to the Court how
a ruling that the Vlasic Farms spin-off was a fraudulent
conveyance could adversely affect VFB. In fact, in the suit
filed by VFB against Campbell, it asserted that the creaticn of
the entire Bank debt (of $500 million) which was incurred by the
Vlagic Debtors in connection with the spin-off was a frauvdulent
conveyance. A ruling against the Banks in the Mconey’'s Trust
Litigation may, consequently, be advantagecus to VER.

Fcr all the foregoing reasons, we concluded that VFB did not
have a likelihood of succeeding on the merits of its Complaint
for an injunction. We similarly conclude it is nol: likely to
succeed on the appeal of cur QOrder denying a preliminary

indunction.

B. Irreparakble Harm

VFB asserted that the estate will be irreparably harmed by
allowing the Money's Trust Litigation to proceed. It asserted
that the indemnification provisions in the credit agreement with
the Banks requirc that it pay for the Banks’ defense of that

action and that the possibility of an adverse ruling mandates

11



that it participate and assist the Banks in their defense of tThat

action. VFB assertcd that if Money’s Trust wins and collects
from the Banks that the Banks will assert a secured claim agailnst
the Vlasic Debtors’ estate for the amount of that judgment.

At the hearing on the Injunction Motion, however, VEB'g
witness acknowledged that the estate may have claims against the
Banks in connection with the spin-off of the Vlasic Debtors from
Campbell.® In fact, the Vlasic Debtors referenced those
potential claims in their Disclosure Statement. (See Disclosure
Statement at p. 16.) VFB’s witness was also careful toc note that
the Vlasic Debtors did not concede that the Banks wcould have a
claim against the estates 1f the Money’s Trust Litigation were
successful.

Conseguently, We are uhable to find that VFB will be

irreparably harmed if the Money’s Trust Litigation is alleowed to

proceed.

. Harm to Mpney’s Trust

The harm to Meney’s Trust in enjoining it from pursuing its
claims against the Banks and forcing it to litigate a claim
against VFB is obvious. As noted above, Money’'s Trust may decide

that it is not necessary to litigate the amount of its claim

 The Vlasic Debtors apparently have sued Campbell’s and
have not ruled out suing the banks. The estate has been given an
extension to September 11, 2002, to bring any such claims.
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against the Vlazic Debtors since that claim has been subordinated
under section %10(b). To force it to do 8o as a condition to it
proceeding against a third party will entail needless cost and

delay.

L. Fublic Palicy

We find no public policy censiderations applicable,

IV. CONCLUSTON
For the foregoing reasons, we deny the Emergency Motion of
VFB for a stay pending appeal.

An appropriate order is attached.

BY THE COURT:

Dated: July 25, 2002 $§\E}Mﬁ%5\$hss Qﬁ%@h‘

Mary #. Walrath
United States Bankruptcy Judge
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT CF DELAWARE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CRDEZR

IN RE: Chapter 11

Case Ngs, 0i1-285 (MFW)
through 01-23%2 (MEW)

VF BRANDS, INC., ect al.,

Debtors.,
(Jointly Administered Under
Case Ng., 01-285 (MFW))

VEB L.L.C.,
Flaintiff,
V.
Adversary No. 02-02877 (MIW)
THE MONEY'& TRUST,

Defendant.

AND NCOW, this 25th day of JULY, 2002, upon consideralion of
the Emergency Motion of VFB L.L.C., for a stay pending appeal of
cur June 14, 2002, Order denying its motion for a temporary
restraining order and preliminary injuncticn, it is hereby

ORDERED that the Moticn is hereby DENIED for the reasons set

forth in the accompanying Memorandum Opinion.

BY THE COURT:

NN 2N I

Mary F. Walrath
United States Bankruptcy Judge
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