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WALSH, J

This is the Court’s ruling following the trial on a
conplaint (“Conplaint”) by Scott Peltz (“Plaintiff” or “Trustee”),
Trustee for the USN Communications Liquidating Trust, against
Worl dnet Corporation (“Wrldnet” or “Defendant”) to recover
avoi dabl e transfers.® For the reasons di scussed below, | will find
in favor of Plaintiff.

BACKGROUND

Wrldnet is in the business of providing highly skilled
conmput er, information and comruni cati on systens consultants to its
custoners. (Stipulated Pre-Trial Oder (Doc. # 37) (“Pre-Trial
Order”) ¢ 10.) Prior to February 18, 1999 (“Petition Date”),
Wor | dnet provided three such consultants to USN Conmuni cati ons,
Inc. (“USN or “Debtor”): John Jackson (“Jackson”), Brian With
(“Weith”) and Lee Strauss (collectively, the “Consultants”).
(ld.)?2 At all tinmes relevant to the instant dispute, With and
Jackson were the only Consultants continuing to provide services to
USN. (Transcript of March 12, 2002 Trial (Doc. # 40) (“Trans.”) at

58. )

! This matter is a core proceeding pursuant to 28 US. C 8§
157(b)(2)(F). The Court has jurisdiction over this matter pursuant
to 28 U.S.C. 88 157 and 1334.

2 Al'though not relevant to the instant dispute, With perforned
services for USN subsequent to the Petition Date as well. (Pre-
Trial Oder § 10.)
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Al t hough sone of the consultants that Wrl dnet provides
toits custonmers are enpl oyees of Wirldnet (id. at 29), both Weith
and Jackson were “independent” consultants engaged by Worl dnet
solely for the purpose of providing services to USN (id. at 31,
58). Neither was on Wrldnet’s payroll as an “enpl oyee”. (ld. at
31.) Wirldnet had a witten agreenent (“With Agreenent”) wth
Weith with respect to the ternms of his enploynent at USN (Pre-Tri al
Order 1 11); however, no witten docunent has been found evi denci ng
the terns of Worldnet’s agreenent with Jackson.® The substance of
the Weith Agreenent provides in full:

This letter is intended to confirm our understandi ng of
the Del phi assignnment at USN where you were accepted

t hrough Whrldnet’s representation. You will begin this
proj ect on Decenber 1, 1997. At that tinme it is expected
that this assignnment will be your full-time endeavor. |t
is understood that you will provide Wrldnet with your
corporation nanme, taxpayer |.D nunber, and that no
enpl oynent relationship shall exist between you and
Wr | dnet .

Wrldnet will pay your conpany sixty ($60) dollars per

hour for your services. Paynent will be nmade strictly on
the basis of tinesheets signed by USN s project |eader.
Wor |l dnet invoices twice a nonth for hours billed fromthe
first of the nonth through the fifteenth of the nonth,
and secondly, for hours billed fromthe sixteenth through
the end of each nonth. Paynent will be made for your
services 30 days after the date of invoicing.

3 Nevert hel ess, when shown a copy of the Weith Agreement at trial,
James MBride, the founder and managi ng principal of Wrldnet,
characterized the agreenment as “an agreenent that we make with
consultants that are independent that are not our permanent
enpl oyees” and testified that there should be an agreenent between
Worl dnet and Jackson as well. (Trans. at 44-45.) Presunmably, the
terms of Worldnet’s agreenent with Jackson are simlar to those
contained in the With Agreenent.



It is understood that you will performto the best of
your ability at all tinmes on this assignnent. You agree
not to attenpt to place either directly or through a
third party, yourself or any consultant into USN for one
vear after ternination of this assi gnnent, except through
Wirldnet’'s representation. In leaving this assignnent a
two week notice will be required fromyou.

W are pleased with the prospects of nutual success on
this USN account, and look forward to a prosperous
relationship in the future.
(With Agreenment, Def.’s Goup Ex. 1, Doc. # 239) (underlined
enphasi s added.)

There is no witten contract evidencing the ternms of
Wrldnet’s agreenment with USN with respect to the Consultants’
services. (Trans. at 38.) However, the Court’s understandi ng of
the parties’ agreenent and/or their course of dealing is as
follows:*

The Consultants would work at USN s prem ses in Chicago
and be supervised by Kevin Hopp, USN s project |eader (“Project
Leader”). (ld. at 33-34.) The Consultants woul d do the work that

the Project Leader told themto do and USN could term nate the

* The Court’s understanding of the terns of the parties’ agreenent
is based upon: (1) the facts stipulated to by the parties in the
Pre-Trial Order (Doc. # 37); (2) testinony provided at the trial by
M. MBride (Trans. at 29-70); (3) that portion of the deposition
testinmony of Laura Fiala, the Finance Manager of Wrl dnet, that was
read into the record at trial (id. at 73-88); and (4) the terns of
the Weith Agreenent (Def.’s Goup Ex. 1, Doc. # 239). The actual
terms of Worldnet’s agreenment with USN were negoti ated by USN and
one of Wrldnet’s sales representatives. (Trans. at 54.) M.
McBride participated in the negotiations solely to the extent of
heari ng proposed rates for the Consultants’ services and either
agreeing or disagreeing to such rates. (ld. at 54-55.)
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Consul tants’ services whenever it wanted.® (ld. at 33, 42.) USN
had no direct contract with any of the Consultants, and none of the
Consul tants ever attenpted to collect their fees directly from USN.
(Pre-Trial Order 1 12.) Rat her, the Consultants had separate
agreenents with Worl dnet, pursuant to which Wrl dnet woul d pay the
Consultants for services perfornmed for USN. (Ld. at § 11; see
Weith Agreenent supra, pp. 3-4.) The Project Leader would sign
ti mesheets showing all of the hours worked by the Consultants and
forward the tinmesheets to Wrldnet. (Trans. at 34, 36.) Based on
those timesheets, W rldnet would invoice USN tw ce per nonth,
charging USN on a tine and material basis based on the hours
actual ly worked by the Consultants. (ld. at 36-37.) USN woul d t hen
pay Worldnet for the Consultants’ work (id. at 34), and Wrl dnet
woul d pay the Consultants pursuant to the terns of the agreenents
Worl dnet had with such Consultants, retaining a portion of the
anount received fromUSN as paynent for its own involvenent in the
transaction (id. at 37). The rate at which the Consultants were
paid was established by agreenent between Wrldnet and the
Consul tant s. (Id. at 61.) In addition, there was no
i ndemni fi cation agreenent between Worl dnet and USN with respect to

the Consultants’ fees. (Trans. at 44.)

> M. MBride's understanding that USN could termnate the
Consul tants’ services whenever it wanted is based upon industry
practice. (Trans. at 42.) In fact, USN ultimtely term nated the
services of both Jackson and Lee Strauss. (ld.)
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Wr | dnet did not always wait to receive paynent from USN
before paying the Consultants. (Pre-Trial Oder f 13.) In fact,
Worl dnet did not usually receive paynent from USN before naking
such paynents. (l1d.) Normally, Wrldnet pays its consultants prior
to receiving paynment fromthe custonmer because it is obligated to
do so pursuant to its agreenents with the consultants, regardless
of whether Wbrldnet has received paynent from the relevant
cust omer. (Id. at ¢ 14; Trans. at 59-60.) After paying the
consul tants, Worldnet does not record the paynents as “accounts
receivable” fromits custoners because such paynents are accounts
payable. (Pre-Trial Oder { 15; Trans. at 81.) The value of the
services provided by the consultants is included in the invoices
Wrldnet’s sends to its custoners. (Pre-Trial Order § 15.)

Al t hough Wbrldnet’s paynents to the Consultants were
normal Iy not dependent on whether Wrldnet had received paynent
fromUSN (Pre-Trial Oder § 13), there were tines when, due to cash
flow issues, Wrldnet delayed paying at Ileast one of the
Consul tants because it had not received paynent from USN. (Trans.
at 43, 60, 83, 86-87.) In fact, at one time, Jackson retained the
services of an attorney to collect fees from Wrldnet after
Worl dnet fell behind in paying Jackson for his services at USN

(ILd. at 49, 43.)° Neither Jackson or his attorney ever attenpted to

® In her deposition, read into the record at trial, M. Fiala
testified that Wirldnet fell behind in paying Jackson because of
cash flow problens and not because its paynent to Jackson was
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col l ect such fees directly fromUSN. Utimately, Wrldnet paid al
of the Consultants in full for all services perfornmed at USN. (ld.
at 43, 83.)7

On February 18, 1999 (“Petition Date”) USN and certain of
its subsidiaries and affiliates (collectively, “Debtors”) filed
voluntary petitions for relief under chapter 11 of the Bankruptcy
Code. (Pre-Trial Oder § 3.) Upon filing for bankruptcy, USN
scheduled a $53,819.75 liability in Wrldnet's favor that is
unsecur ed, non-priority, non- conti ngent, [ i qui dat ed, and
undi sputed. (1d.) Worl dnet did not file a proof of claim (ld.)

On February 2, 2000, Debtors filed their Disclosure
Statenment (“Disclosure Statenent”) and a copy of their First
Amended Joint Plan of Reorganization (the “Plan”) with the Court.
(Id. at 1 5.) As a creditor of USN, Worldnet received a copy of
both the Disclosure Statenment and Plan. (1d.) The Disclosure
Statenent informed the unsecured creditors that their estimted
recovery under the Plan would be approximtely 1.7-11.4% of the
total anobunt of their clains. (Pre-Trial Oder § 6.) As an
unsecured creditor of USN, Wrldnet was included in the Plan as a

menber of Cass 4. (ld. at T 8). Because Class 4 clains are

contingent upon receiving payment fromUSN. (Trans. at 86.)

” Payments for With's services were nade to Interactics
Corporation (“Interactics”), and paynents for Jackson s services
were typically made to LWE Research (“LWE’). (Trans. at 47.)
Interactics and LWE are With's and Jackson’s respective
corporations. (ld.)
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I mpai red, Worldnet was entitled to vote on the Plan. (Plan § 4.4.)
However, Worldnet did not do so. (Pre-Trial Oder 9§ 8.) In
addi tion, Wrldnet neither raised any objections to the Plan or
Di scl osure Statenent, nor sent a representative and/or attorney to
the Di scl osure Statenent or Plan confirmation hearings to appear on
its behalf. (Trans. at 62-63.) The Disclosure Statenent was
approved by Order (Doc. # 576, Case No. 99-383) of this Court on
February 4, 2000, and the Pl an was confirmed on March 15, 2000 (see
Order (Doc. # 624, Case No. 99-383) (“Confirmation Order”)).

On the Effective Date of the Plan, pursuant to the terns
of the Plan, the Confirmation Order, and the liquidating trust
agreenent executed in connection therewith (“Liquidating Trust
Agreenent”), the USN Communi cations Liquidating Trust was forned
“for the sol e purpose of liquidating the Liquidating Trust Assets”.
(Plan (Doc. # 588) 8 9.11(b).) The Liquidating Trust Assets

(“Assets”) are defined in the Plan as “all Residual Assets once
transferred into the Liquidating Trust, and any and all proceeds
thereof and interest accruing with respect thereto.” (ld. at §
1.110.) The Assets include all Avoidance O ains, defined in the

Plan as “all clains, rights and causes of action assertable by the

Debtors or their successor(s), including, but not limted to, an

action brought under Sections 541, 542, 543, 544, 545, 547, 548,

549, 550 or 553 of the Bankruptcy Code” (id. at 8§ 1.19) (enphasis

added), and all Litigation Clains, defined in the Plan as:



(Ld.

any claim right, cause of action, counterclaimor set
off right of the Debtors, the Estates or the Liquidating
Trust, including, wthout Ilimtation, any Avoidance
Caim Hatten Transaction Caim or Hatten Fiduciary
Claim other than any claim right, cause of action

counterclaim or set off right which has been waived

rel eased, discharged or otherwise limted pursuant tothe
Pl an, the Confirmation Order or anot her Bankruptcy Court
order in the Reorganization Cases (id. at 8% 1.112)
(enphasi s added).

at § 1.133).

Pursuant to the terns of the Plan, the Liquidating Trust,

through the Liquidating Trustee, has the power to collect

I'iqui
in ac
st eps

9. 11(

and

date all of the Assets, distribute the proceeds of the Assets

cordance with the terns of the Plan, and take any additi onal

reasonably necessary to acconplish these tasks. (Plan §

b).) In addition, the Plan provides that:

t he Liquidating Trust shall succeed to all of the rights
of the Debtors necessary to protect, conserve and
liquidate all Liquidating Trust Assets as quickly as
reasonably practicable. In that capacity, t he
Li quidating Trust shall have the exclusive power, on
behalf and in the name of the Debtors, to prosecute,
defend, conprom se, settle and otherwi se deal with all
such Li qui dating Trust Assets subject tothe restrictions
of the Liquidating Trust Agreenment, this Plan and the
Confirmation Order; provi ded, however , that the
Li quidating Trustee shall have no right to use the
Li qui dating Trust Assets to conduct trade or business.

(ILd. at 8 9.11(c).) Section 12.10 of the Plan, entitled “Retention

and Enforcenment of Cains and Equity Interests” (enphasis

origi

nal ), further provides:

Upon the occurrence of the Effective Date, pursuant to
Section 1123(b)(3) of the Bankruptcy Code, except as
provided herein, the Liquidating Trust wll have the
exclusive right to enforce any and all causes of action

in
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agai nst _any Person and rights of the Debtors that arose
before or after the Petition Date, including but not
limted to the rights and powers of a trustee and debt or-
i n- possessi on, agai nst any Person what soever, including
but not limted to all avoi dance powers granted to the
Debt ors under the Bankruptcy Code and all causes of
action and renedies granted pursuant to Sections 502,
510, 541, 544, 545, 547 through 551 and 553 of the
Bankr upt cy Code.

(ld. at 8§ 12.10) (enphasis added).?
In addition, § 12.8 of the Plan, entitled “Preservation
of Certain Clainms” (enphasis in original), also provides:

Nothing in this Article 12 of the Plan shall discharge,
release, |limt or inpair the right of:

(a) the Debtors or Liquidating Trust in respect of:
(i) any claim right or cause of action against any
Person arising out [sic] such Person’s willful m sconduct
or intentional fraud; (ii) any Avoidance C ai m agai nst
any Person, other than a Retained Professional; and (iii)
any claim cause of action, right, title and interest of
the Debtors or the Liquidating Trust arising under or
related to the Purchase Agreenent (or an Alternative
Purchase Agreenent, as the case may be), including,
without limtation, the right to receive the Purchase
Consi deration (or the Alternati ve Purchase Consi derati on,
as the case may be);

(b) the plaintiffs and the nmenbers of the cl ass t hey

8 The Disclosure Statenent contains a simlar provision:
Upon the occurrence of the Effective Date, pursuant to
Section 1123(b)(3) of the Bankruptcy Code, except as
otherwi se provided in the Plan, the Liquidating Trust
will have the exclusive right to enforce any and all
causes of action against any Person and rights of the
Debtors that arose before or after the Petition Date,
including but not limted to the rights and powers of a
trustee and debtor-in-possession, against any Person
whonsoever, including but not linmted to all avoidance
powers granted to the Debtors under the Bankruptcy Code
and all causes of action and renedi es granted pursuant to
Sections 502, 510, 541, 544, 545, 547 through 551 and 553
of the Bankruptcy Code.

(Di sclosure Statenent at 69) (enphasis added).
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represent in the Securities Suit agai nst any defendant
naned in the Consolidated C ass Action Conpl aint, dated
June 17, 1999, filed in the Securities Suit or in the
conpanion suit captioned Priesneyer v. Chase Venture
Capi tal Associates L.P. et al., Gv. No. 99-7145, pending
in the United States District Court for the Northern
District of Illinois, other than as against (i) the
Debtors, the Estates, the Liquidating Trust and
Reor gani zed USN Communi cations and (ii) if Class 5 by the
court-appointed class representatives in the Securities
Suit votes to accept the Plan and the Securities
Litigation Settlenment is approved by the court before
whi ch the Securities Suit is pending, then the |Individual
Cl ass Action Defendants; and

(c) any holder of a Subordinated Securities Caim
agai nst any Person other than Debtors, the Estates, the
Li qui dati ng Trust and Reorgani zed USN Conmuni cati ons.

(d) Bell Atlantic, Bell Atlantic- New York, Bell
Atlantic- Massachusetts, Bell Atlantic- Maine, Bel
Atl antic- Rhode Island, Bell Atlantic- New Hanpshire,
Bell Atlantic- NewJersey, Inc., Bell Atlantic- Virginia,
Inc., Bell Atlantic- Wshington, D.C, Inc., Bel
Atl antic- Pennsylvania, Inc., Bell Atlantic- Mryl and,
Inc., Bell Atlantic- Wst Virginia, Inc., and Bel
Atl antic- Delaware, Inc. against any Person other than
the Debtors, the Estates, the Liquidating Trust and
Reor gani zed USN Conmuni cati ons

(e) the United States agai nst any Person ot her than
the Debtors, the Estates, the Liquidating Trust and
Reor gani zed USN Commruni cati ons.

(Confirmation Order (Doc. # 624) at 16) (enphasis added). The
enphasi zed portions of this section constitute nodifications tothe
Plan made in the proposed order of confirmation subnmitted by the
Pl an proponents subsequent to the Plan’s acceptance, but prior to

its confirmation.?®

° Prior to its nodification, § 12.8 provided:
Nothing in this Article 12 of the Plan shall discharge,
release, limt or inmpair the right of:
(a) the Debtors or Liquidating Trust in respect of:
(1) any Hatten Fiduciary Caim against any current or
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On April 5, 2000, pursuant to the ternms of the Plan, the
Confirmation Order, and the Liquidating Trust Agreenment, Plaintiff
was appointed as Liquidating Trustee (“Trustee”) for the USN
Communi cations Liquidating Trust (“Trust”). (Pre-Trial Oder | 9.)
Thereafter, on Decenber 15, 2000, Plaintiff comenced the instant

action agai nst Wbrl dnet seeking: (i) to avoid alleged preferentia

former officer or director; provided, however, no current
or former officer or director shall have liability in
excess of the Available D& Insurance Proceeds to any
Person (including, without limtation, the Debtors, the
Estates and/or the Liquidating Trust) arising out of or
related to any Hatten Fiduciary Caim and (ii) any
claim cause of action, right, title and interest of the
Debtors or the Liquidating Trust arising under or rel ated
to the Purchase Agreenent (or an Alternative Purchase
Agreenment, as the case nmy be), including, wthout
limtation, the right to receive the Purchase
Consi deration (or the Alternati ve Purchase Consi derati on,
as the case may be);

(b) the plaintiffs and the nenbers of the cl ass they
represent in the Securities Suit against any defendant
named in the Consolidated C ass Action Conplaint, dated
June 17, 1999, filed in the Securities Suit or in the
conpanion suit captioned Priesneyer v. Chase Venture
Capital Associates L.P. et al., Gv. No. 99-7145, pendi ng
in the United States District Court for the Northern
District of Illinois, other than as against (i) the
Debtors, the Estates, the Liquidating Trust and
Reor gani zed USN Conmuni cations and (ii) if Class 5 by the
court-appointed class representatives in the Securities
Suit votes to accept the Plan and the Securities
Litigation Settlenment is approved by the court before
whi ch the Securities Suit is pending, then the Individual
Cl ass Action Defendants; and

(c) any holder of a Subordinated Securities C aim
agai nst any Entity other than Debtors, the Estates, the
Li qui dati ng Trust and Reorgani zed USN Comruni cati ons.

(Plan 8 12.8; Disclosure Statenent at 68-69.)
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Transfers (“All eged Transfers”) pursuant to 11 U S.C. 88 547'; and
(ii) to recover the value of such transfers pursuant to 11 U S.C
§ 550'. (Id. at § 1.)* In addition, Plaintiff nowseeks to recover

both pre- and post-judgnent interest on the recovered anount of

1011 U.S.C. 8 547 provides in pertinent part:
(b) Except as provided in subsection (c) of this section, the
trustee may avoid any transfer of an interest of the debtor in
property-
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the
debt or before such transfer was nade;
(3) made while the debtor was insolvent;
(4) made-
(A) on or within 90 days before the date of the filing of
the petition; or
(B) between ninety days and one year before the
date of the filing of the petition, if such
creditor at the tine of such transfer was an
i nsi der; and
(5) that enables such creditor to receive nore than such
creditor would receive if-
(A) the case were a case under chapter 7 of this title;
(B) the transfer had not been nade; and
(C such creditor received paynent of such debt to the
extent provided by the provisions of this title.

111 U S.C. 8§ 550 provides:
(a) Except as otherwise provided in this section, to the extent
that a transfer is avoided under section 544, 545, 547, 548, 549,
553(b), or 724(a) of this title, the trustee nay recover, for the
benefit of the estate, the property transferred, or, if the court
so orders, the value of such property from

(1) the initial transferee of such transfer or the

entity for whose benefit such transfer was nade; or

(2) any inmmedi ate or nediate transferee of such initial

transferee.

2 Oiginally, Plaintiff sought to recover Alleged Transfers in an
amount equal to $75, 000. 00. However, due, in part, to certain
concessions made by each of the parties prior to trial, see
di scussion infra, n.14, Plaintiff now seeks to recover Alleged
Transfers in an anount equal to $53,726.00. (Trans. at 11.)
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Al l eged Transfers. (Pl.’s Br. (Doc. # 41) at 35-38.)1%

DI SCUSSI ON

A transfer is avoi dabl e under 8 547(b) if such transfer:
(1) was to or for the benefit of a creditor, (2) was for or on
account of an antecedent debt, (3) was nmade while the debtor was
i nsol vent, (4) was nade on or within 90 days preceding the petition
date, or on or wthin one year of the petition date if the
transferee was an insider at the tinme of the transfer, and (5)
enabl es the creditor to receive nore than it woul d have received in
a chapter 7 liquidation had the transfer not been made. 11 U S. C
8§ 547(b) (2001-02). Defendant does not dispute that the Alleged
Transfers satisfy the first, second, fourth and fifth requirenments
for avoidability under 8§ 547(b). (See Pre-Trial Oder { 18; Trans.
at 7.) The Alleged Transfers were made to or for the benefit of
Def endant on account of an antecedent debt w thin ninety days prior
to the Petition Date. (Pre-Trial Oder q 18.) In addition, the
Al'l eged Transfers enabl ed Def endant to receive nore than it would
have in a chapter 7 liquidation had the transfers never been nmade.
(Trans. at 7.) Thus, the only remaining issue for determning
avoi dability under 8 547(b) is whether the Al eged Transfers were

made whi |l e Debtor was insolvent. Defendant contends that they were

3 11 U S.C 88 101 et seq. is hereinafter referred to as “§
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not. (Trans. at 12; Def.’s Br. (Doc. # 43) at 5-7.)
In addition, Defendant also contends that even if the
Al | eged Transfers are avoi dabl e under 8§ 547(b), the instant action
must fail because: (1) it is barred by confirmation of the Plan
under the doctrine of res judicata (Def.’s Br. (Doc. # 43) at 7-9);
(2) the Plan and Di scl osure Statenent failed to adequatel y preserve
Plaintiff’s right to bring this action post-confirmation (id. at 9-
14); (3) the post-acceptance/pre-confirmation nodification to 8§
12.8 of the Plan without notice to all creditors constitutes an
adm ssion that the Plan, as submtted for solicitation of votes,
failed to preserve any post-confirmation preference actions and i s
void for lack of notice and its failure to conply w th bankruptcy
| aw and t he requirenents of constitutional due process (id. at 14-
16); (4) Defendant provided Debtor with new val ue subsequent to
Def endant’ s recei pt of the Alleged Transfers in accordance with §

547(c)(4)*™ (id. at 16-20); and (5) Plaintiff has breached his

4 As discussed above in footnote 12, Plaintiff originally sought
to recover $75,000.00 consisting of three Al eged Transfers, each
in an anpunt equal to $25, 000. 00. Originally, Defendant argued
that none of the three All eged Transfers were nmade whil e the Debt or
was i nsol vent. However, in exchange for Plaintiff’s concession
t hat Defendant provi ded Debtor w th $21,274.00 of subsequent new
val ue pursuant to 8 547(c)(4), Defendant now concedes that the | ast
$25, 000. 00 transfer was made whil e the Debtor was insolvent and is
t her ef ore avoi dabl e and recoverabl e pursuant to 88 547(b) and 550.
(Trans. at 8, 13.)

15 Section 547(c)(4) provides:
(c) The trustee may not avoid under this section a transfer-

* * %

(4) to or for the benefit of a creditor, to the extent that,
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fiduciary duty to the Trust and to Defendant as a beneficiary
thereof by failing to exercise care, diligence and skill in
deciding which clains to prosecute and how far to proceed in
pursuing the instant action after “it becane reasonably obvious
that further litigation against Wrldnet would cost nore than it
was likely to bring into the estate” (id. at 20- 25). |In addition,
Def endant di sputes Plaintiff’s argunent that, if successful inthis
action, Plaintiff is entitled to recover prejudgnent interest on
the Alleged Transfers. (Def.’s Br. (Doc. # 43) at 25.) | wll
address each of these argunments separately.

l. Debtors’ Insolvency at the Tine the Al leged Transfers Took
Pl ace

Def endant first argues that the All eged Transfers are not
avoi dabl e under 8§ 547(b) because they were not “made while the
debtor was insolvent” pursuant to 8 547(b)(3). (Trans. at 12

Def.”s Br. (Doc. # 43) at 5-7.) | disagree.

after such transfer, such creditor gave new value to or for the
benefit of the debtor-
(A) not secured by an ot herwi se unavoi dabl e security unterest;
and
(B) on account of which new value the debtor did not make an
ot herw se unavoi dable transfer to or for the benefit of such
creditor;

' The Stipulated Pre-Trial Oder (Doc. # 37) provides that
“Worl dnet extended new value to USN Conmunications or for the
benefit of USN Commruni cations subsequent to the receipt of the
transfers to the extent of all but $9,057.25. ( 1d. at T 54(b).)
Thus, Wbrldnet has adnmitted to liability on the All eged Transfers
of at least $9,057.25 in the event that its argunents/defenses are
unsuccessful. See also Def.’s Br. (Doc. # 43) at 18 (“Wrl dnet has
argued. .. that Wrl dnet woul d have a total exposure of $9057.25.").
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Plaintiff has the burden of denonstrating that the

Al'l eged Transfers were “made whil e the debtor was insolvent”. See
11 U S.C. §8 547(g)*. In neeting this burden, however, Plaintiff
is afforded the benefit of the presunption contained in § 547(f)
whi ch provides that “[f]or the purposes of [8§8 547], the debtor is
presuned to have been insolvent on and during the 90 days
i mredi ately preceding the date of the filing of the petition.” 11

US C 8 547(f); see also Bros. Gournet Coffees, Inc. v. Arnenia

Coffee Corp. (Inre Bros. Gournet Coffees, Inc.), 271 B.R 456, 458

(Bankr. D. Del. 2002). Therefore, unless Defendant introduces sone
evi dence showi ng that Debtor was solvent at the tinme the Al eged
Transfers took place, Plaintiff’s burden has been net and the

Al | eged Transfers will be avoi dabl e under 8 547(b). See Fiber-Lite

Corp. v. Ml ded Acoustical Products, Inc. (In re Ml ded Acousti cal

Products, Inc.), 150 B.R 608, 614 (E.D. Pa. 1993); In re Bros

Gour net Coffee, 271 B.R at 458.1'%

17 Section 547(g) provides:
For the purposes of this section, the trustee has the
burden of proving avoidability of a transfer under
subsection (b) of this section, and the creditor or party
i n interest agai nst whomrecovery or avoi dance i s sought
has the burden of proving the nonavoidablity of a
transfer under subsection (c) of this section.

8 At the trial, counsel for the Defendant stated that he hoped the
evi dence presented by Defendant woul d show that Plaintiff did not
conduct an insolvency analysis, but rather, relied solely on the
presunption contained in § 547(f). (Trans. at 12.) However, as
di scussed above, Plaintiff is entitled to rely on the presunption
and it is upon Defendant to present evidence sufficient to rebut
t he presunption before Plaintiff is required to go forward with his
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The only evidence submtted by Defendant in support of

its argunment that Debtor was solvent at the tinme the Alleged
Transfers took place is a Form8-K Statenent (“Form8-K’) filed by
Debtors with the Securities and Exchange Comm ssion (“SEC’) on
January 20, 1999, approxinmately one nonth prior to the Petition
Date. (Trans. at 21-24.) The Form8-K provides in pertinent part:

The Conpany has substantial current and ongoing cash
needs with respect to both its operations and the
maturity of the New 17% Notes on February 15, 1999.
Wiile the Conpany has generally been neeting new
obligations incurred by the Conpany since Novenber 1998
in the ordinary course of business from working capital
i nfusions and cash flow, the Conpany’'s recent cash
position has resulted in the Conpany’'s deferral of
paynent of certain of its past obligations. The absence
of additional capital infusions in the very near term
will result in the Conpany’'s inability to neet its
current and future obligations as they becone due,
prevent the Conpany fromneki ng paynent arrangenents with
respect to, or otherw se servicing, any material anount
of its past-due obligations, raise substantial doubt
about the Conpany’'s ability to continue as a going
concern and may require the Conpany to seek protection
under applicable bankruptcy | aws.

(Form 8-K, App. to Pl."s Br. (Doc. # 42) Ex. G at 2-3) (enphasis

added) . In addition, the first paragraph of the Form 8-K
references a $10 million, 17%interest-bearing note that was given
to Merrill Lynch d obal Allocation Fund on Novenber 18, 1998,

approxi mately one week prior to the date the first Al eged Transfer
took place. (ld. at 2.) Defendant argues that this evidence is

sufficient to rebut the presunption that Debtor was insolvent at

bur den.
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the tinme the Alleged Transfers took place in Novenber 1998 and
January 1999. (Def.’s Br. (Doc. # 43) at 6-7.) As such, Defendant
argues, the Court should conpel Plaintiff to go forward with its
burden of proving Debtor’s insolvency under 8 547(b)(3)(B). (ld.)
| di sagree.

First, there is no case |law that supports Defendant’s
contention that the subject statenent in the Form 8-K is, alone,

sufficient to rebut the presunption of Debtors’ insolvency.? In

19 Def endant acknow edges that it “could not find any case on
poi nt addressi ng whet her admi ssions contained in an SEC filing are
sufficient to conpel the Debtor to go forward with his burden of
proof,” but cites Bros. Gournet Coffees, Inc. v. Arnenia Coffee
Corp. (Inre Bros. Gournet Coffees, Inc.), 271 B.R 456 (Bankr. D,
Del. 2002) in support of its position. (Def.”s Br. (Doc. # 43) at
6.) | find that case to be inapposite. In Bros. Gournet Coffees,
this Court was faced with a summary judgnent notion in which the
Def endant argued that: (1) the debtor was not insolvent at the tine
certain alleged preferential transfers were nmade; and (2) even if
t he debtor was insolvent at the tinme the transfers were nmade, the
transfers fell into the “ordinary course of business” exception
contained in 8 547(c)(2). 271 B.R at 458. Wth respect to its
first argunent, the Defendant presented expert testinony to rebut
the 8§ 547(f) presunption of debtor’s insolvency. Id. After the
debt or responded by offering portions of an affidavit of its chief
financial officer, citations to its SEC Form 10-Q prepared two
nonths prior to the petition date, and references to its disclosure
statenent, the Court found that sufficient issues of material fact
existed to preclude summary judgnent on the matter. |d. at 459.
However, upon subsequently finding that the all eged transfers were,
in fact, nade in the “ordinary course of business” pursuant to §
547(c)(2), the Court ultimately found that “whether or not Debtor
was i nsolvent on the dates of the allegedly preferential transfers
need not be determned.” 1d. at 462.

The situation in Bros. Gournet Coffees is very different from
the one at bar. Although at the trial, counsel for Defendant
acknow edged “t hat i nsol vency requires expert testinmony” (Trans. at
12), in contrast to the situation in Bros. Gournet Coffees,
Def endant has presented no expert testinony to rebut the
presunption of Debtor’s insolvency. In addition, where the debtor
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addition, for the purposes of bankruptcy, a debtor is “insolvent”
when the sumof its liabilities exceeds the sumof its assets. 11
U S.C. 8 101(32)%°; see also 5 CoLLI ER ON BAnkruPTCY  547. 03[ 5] at 547-
37 - 547-38 (15'" Ed. 2001) (“A debtor that is unable to pay its
debts as they nmature i s thus not necessarily insolvent for purposes
of a preference action.”). Therefore, the fact that the Form 8-K
states that “the Conmpany has general |y been neeti ng new obl i gations
i ncurred by the Conpany since Novenber 1998 in the ordinary course
of business” does not support a finding of Debtor’s solvency for

t he purposes of 8 547. Nothing contained in the Form 8-K suggests

in Bros. Gournet Coffees responded to Defendant’s expert testinony
with portions of an affidavit, citations from its disclosure
statenment, and an SEC Form 10-Q here, the only evidence provided
by Defendant in support of its argunent that Debtor was sol vent at
the tinme the Alleged Transfers were nmade is a Form 8-K filed
approximately one nonth prior to the date of the first Alleged
Transfer. Furthernmore, while the issue in Bros. Gournet Coffees was
whet her the evidence presented by the parties with respect to the
debtor’s insolvency was sufficient to raise a genuine issue of
material fact, the issue here is whether Plaintiff should be forced
to proceed with the burden of proving Debtor’s insolvency for the
pur poses of 8 547(b) where the only evidence subm tted by Def endant
to rebut the 8 547(f) presunption of insolvency is the Form 8-K
| find that he should not.

20 Section 101(32) provides in pertinent part:
“insol vent” means-
(A) with reference to an entity other than a partnership, and
a municipality, financial condition such that the sumof such
entity’'s debts is greater than all of such entity’'s property,
at fair valuation, exclusive of-
(i) property transferred, concealed, or renmoved wth
intent to hinder, delay, or defraud such entity’'s
creditors; and
(ii) property that may be exenpted from property of the
estate under section 522 of this title;
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that the Debtors’ assets exceeded their liabilities at the time the
Al l eged Transfers took place and indeed, the portion of the
statenment underlined above suggests the opposite. (See Form 8-K,
App. to Pl.’s Br. (Doc. # 42) Ex. Gat 2-3.) In nmy view, this is
exactly the kind of statenment one would find in a Form 8-K that
woul d signal that the conmpany is about to file a Chapter 11
petition. Therefore, | do not find the Form 8-K, alone, to be
sufficient to rebut the 8 547(f) presunption that Debtor was
insolvent at the time the Al eged Transfers took place. As such,
the All eged Transfers are avoi dable pursuant to 8 547(b).

1. Res Judicata as a Bar to the Instant Action

Def endant next argues that the instant action is barred
by the doctrine of res judicata. (Def.’s Br. (Doc. # 43) at 7-14.)
| di sagree.

The doctrine of res judicata (or claim preclusion)
precludes a party fromrelitigating clains that were or could have
been asserted in a prior action. For the doctrine of res judicata
to apply, three factors nust be present: (1) a final judgnent on
the nerits, rendered by a court of conpetent jurisdiction, in a
prior action involving; (2) the same parties or their privies; and
(3) a subsequent suit based on the sane cause of action. E. g.,

Corestates Bank, N.A v. Huls Anerica, Inc., 176 F.3d 187, 194 (3d

Cr. 1999); Inre Mariner Post-Acute Network, Inc., 267 B.R 46, 52

(Bankr. D. Del. 2001).
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In the context of bankruptcy, nost courts find that a
confirmation order constitutes a final judgnent on the nerits with
respect to the issues addressed in the plan of reorganization.

See, e.q., Eastern Mnerals & Chenmi cals Co. v. Mahan, 225 F. 3d 330,

336, n.11 (3d G r. 2000); Donaldson v. Bernstein, 104 F. 3d 547, 554

(3d Gr. 1997); First Union Commercial Corp. v. Nelson, Millins,

Riley & Scarborough (In re Varat Enter., Inc.), 81 F.3d 1310, 1315

(4" Gr. 1996); Heritage Hotel Ltd. P ship. I v. Valley Bank of

Nevada (In re Heritage Hotel P Ship. I.), 160 B.R 374, 377 (9'"

Cr. B.AP. 1993). In addition, “[a] party for the purposes of

former adjudication includes one who participates in a Chapter 11

pl an confirmation proceeding.” Inre Varat Enter. 81 F.3d at 1316;

see also Corestates, 176 F.3d at 195 (“We believe... that claim

preclusion should apply... between all parties to a bankruptcy
case.”) Wth respect to whether a subsequent action is based on a
cause of action that was or could have been addressed in a prior
proceedi ng, relevant case |aw suggests that courts in the Third
Circuit consider whether there is an “essential simlarity of the

underlying events” giving rise to the clains. Eastern Mnerals,

225 F. 3d at 337 (citing United States v. Athlone Indus., Inc., 746

F.2d 977, 984 (3d CGir. 1984)); Corestates, 176 F.3d at 200.

However, in Eastern Mnerals, the Third Circuit recently recogni zed

that “the ‘essential simlarity test, whenliterally construed, is

ideally suited for litigation that has been generated by discrete
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events” and not for litigation arising in the context of
bankruptcy. 225 F. 3d at 337. In that case, a creditor commenced an
alter ego action against a former chapter 11 debtor’s sole
shareholder in state court seeking to recover a portion of a
settled claimthat remai ned unpaid after the debtor’s bankruptcy
case was closed. 1d. at 333. In finding that the doctrine of res
judicata did not bar the creditor’s alter ego claim the Third
Circuit stated:

Cl ai m preclusion doctrine nust be properly tailored to
the unique circunstances that arise when the previous
litigation took place in the context of a bankruptcy
case. Difficult as it may be to define the contours of a
cause of action in a bankruptcy setting, we concl ude t hat
a claim should not be barred unless the factual
under pi nnings, theory of the case, and relief sought
agai nst the parties to the proceeding are so close to a
claimactually litigated in the bankruptcy that it would
be unreasonabl e not to have brought themboth at the sane
time in the bankruptcy forum

ld. at 337-38; accord In re Mariner, 267 B.R at 53-54.

In the instant action, | find that the first two factors
needed for application of doctrine of res judicata are present. The
Confirmation Order constitutes a final judgnent on the nerits with

respect to all issues addressed in the Plan. See, e.qg., Donal dson,

104 F.3d at 554; Inre Varat Enter. 81 F.3d at 1315. |In addition,

both Plaintiff and Def endant and/or their predecessors in interest

participated in the Plan confirmation proceedi ng. See Corestates,

176 F.3d at 195; Inre Varat Enter. 81 F.3d at 1316. However, wth

respect to the third factor, based on the Third Crcuit’s decision
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in Eastern Mnerals, | find that the instant action and the

confirmation proceedi ng do not involve the sane cause of action and
therefore, the doctrine of res judicata does not apply. The factual
under pi nnings, the theory of this action, and the relief sought
herein are not “so close” to the issues actually addressed in the
confirmation proceeding that it is unreasonable that this action
was not comenced prior thereto or in connection therewith. See

Eastern M nerals, 225 F.3d at 337-38. Wereas the prior “action”

addressed the treatnment of Defendant’s clainms under the terns of
the Plan, the instant adversary proceedi ng seeks avoi dance of the
Al l eged Transfers pursuant to 88 547 and 550. Al though both actions
may share sone facts in common in that they both arose out of
Defendant’s pre-petition business relationship with USN, both the
“factual underpinnings” and “theory of” an avoi dance action are
conpletely different than a determ nation on the allowability and
proper treatnent of a «creditor’s claim under a plan of
reor gani zati on. As such, the instant proceeding involves an
entirely different cause of action than the clains treatnment in the
prior confirmation hearing and therefore, res judicata does not
apply.

Al t hough Defendant does not dispute that the instant
action and the prior confirmation proceedi ng do not constitute the
sane cause of action, Defendant argues that the third el enment for

application of the doctrine of res judicata is satisfied because
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“Debtors could have brought this preference action before
confirmation of the Plan.” (Def.’s Br. (Doc. # 43) at 8.) I find
this argunment to be unpersuasive. First, to the extent Defendant
argues that the instant action should have and/or could have been
brought at the confirmation proceeding (id. at 12-13), | di sagree.
At | east one court has found that a preference action is not one
that “could have been brought at the sane tine as” a prior
confirmation hearing for the purposes of res judicata because the
confirmation process constitutes a contested matter wunder the
Bankr uptcy Rul es, whereas a preference action nust be commenced as

an adversary proceedi ng under Fed. R Bankr. P. 7001. See Sunrise

Energy Co. v. Maxus Gas Mtg. (In re Sunpacific Enerqy Mnt.,

Inc.), 216 B.R 776, 779 (Bankr. N. D. Tex. 1997).

I n addi tion, whether an action “could have been deci ded
in a prior proceeding” is not, initself, a factor to be exam ned
in determining the applicability of the doctrine of res judicata.
Rather, it is a conclusion that is determ ned by application of the
three-part test described above, including a determnation of
whet her the subsequent action is based on the same cause of action
as a prior proceeding. Defendant’s argunent that this action is
barred by res judicata sinply because it is one which Defendant
believes “could have been brought prior to confirmation of the

Plan” is conclusory and conpletely ignores the test nost recently
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set forth by the Third Crcuit in Eastern Mnerals.? Al though

Def endant contends that Eastern M nerals is inapplicable because

the clains at issue in that cases were asserted by a creditor

agai nst a non-debtor (Def.’s Br. (Doc. # 43) at 12), | disagree.?

2 I n support of its argunent, Defendant cites Corestates Bank, N. A
V. Huls Anerica, Inc., 176 F.3d 187, 205 (3d Cir. 1999), Donal dson
v. Bernstein, 104 F.3d 547, 554 (3d Cr. 1997), In re Am Wite
Cross, Inc., 269 B.R 555, 559 (D. Del. 2001), and In re Trans
Wrld Airlines, 261 B.R 103, 119-20 (Bankr. D. Del. 2001).

However, | find these cases to be inapplicable. Both Corestates
and Donal dson were deci ded prior to Eastern M nerals and t herefore,
neither applied the test that | rely upon here. In addition, in

Eastern Mnerals, the Third Crcuit specifically referred to its
decision in Corestates and noted that the holding of Corestates
“was | argely fact-bound and was the result of ‘the coincidence of
several unusual circunmstances’”. Eastern M nerals, 225 F. 3d at 339.
Furthernmore, In re Am Wite Cross, Inc. relies solely upon the
Corestates decision and neglects to discuss the inpact of Eastern
Mnerals on the test to be applied in determ ning whether a
subsequent action constitutes the “sanme cause of action” for the
pur poses of res judicata. Finally, 1 find In re TWA to be
I napposite. 261 B.R at 120 (finding that clai mpreclusion did not
apply because the defendant coul d not establish that there had been
a final judgnment on the nerits on the claimat issue).

22 |n support of its suggestion that the precedent of Eastern
Mnerals is limted to those situations in which a creditor of a
debt or sues a non-debtor third party, Defendant cites to a footnote
inthe Eastern M neral s opi ni on which provides, in part: “Surely it
cannot be the case that the corporation’s bankruptcy becones the
excl usive forumto address any clains a creditor m ght have agai nst
t he nondebt or controlling sharehol der based on that sharehol der’s
own conduct.” (Def.’s Br. (Doc. # 43) at 12 (citing Eastern
M nerals, 225 F.3d 337, n.13.) Defendant then concl udes, w thout
citing any case lawin support thereof, that “[t[here is no dispute
that the corporation’ s bankruptcy is the exclusive forumto address
clainms between the corporate debtor and its creditors.” (ld.)
However, if Defendant’s concl usion were true, then 8 1123(b)(3)(B),
whi ch enabl es a debtor to preserve certain clains and interests to
be pur sued post-confirmation, woul d be rendered neani ngl ess. See 11
US C 8 1123(b)(3)(B); see also discussion infra, Part Il1l. In
addi tion, Defendant’s conclusion ignores those cases in which a
debtor and/or its successor in interest has sued a creditor post-
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Nothing in the Eastern Mnerals decision |imts its holding the

factual scenario addressed therein and in fact, the rational e of

Eastern Mnerals applies equally to all matters arising in the

context of a bankruptcy case, regardl ess of the parties.
Moreover, even if, as Defendant contends, the third
factor for application of the doctrine of res judicata was

satisfied, npbst courts hold that where a disclosure statenent

confirmation with respect to a bankruptcy-related matter. See,
e.qg., P.A Berenger & Co. v. Bank One, W/| waukee, N.A. (Mtter of
P. A. Berenger & Co.), 140 F.3d 1111 (7" Cir. 1998); Sunrise Eneragy,
216 B.R 776; In re Widel, 208 B.R 848 (Bankr. MD.N C 1997);
Amarex, Inc. v. Marathon Ol Co. v. Aztec Specialty Leasing Co. (In
re Amarex, Inc.), 74 B.R 378 (Bankr. WD. Ckla. 1987). It also
ignores the portion of the Eastern M nerals decision cited above,
see supra, p. 23, and that portion which provides:

Claim preclusion is conplicated in this case not only

because the i nstant cl ai minvol ves a nultifaceted factual

scenari o and extensive course of events, but al so because

the prior litigation involved an expansive and conplex

chapter 11 bankruptcy case. A bankruptcy case is not a

di screte |lawsuit. It is comenced by the filing of a

petition for relief, which then provides a forumin which

any nunber of adversary proceedi ngs, contested natters,

and claims will belitigated. daimpreclusion only bars

clainms arising fromthe sane cause of action previously

rai sed, not every conceivable claimthat could have been

brought in the context of a bankruptcy case over which

the court would have had jurisdiction.
225 F.3d at 337. Neither of these cited portions of text limt the
Court’s di scussion of claimpreclusioninthe context of bankruptcy
to the situation in which a creditor sues a nondebtor post-
confirmation. Indeed, the fact that this Court recently relied on
Eastern Mnerals in determining the res judicata effect of
financing orders on a creditor’s right to prosecute its claim
agai nst chapter 11 debtors indicates that the precedential val ue of
Eastern Mnerals is not, as Defendant suggests, limted to the
specific factual scenario contained therein. See generally In re
Mariner Post-Acute Network, Inc., 267 B.R 46, 52 (Bankr. D. Del.
2001); see also Edwards v. Watt, 266 B.R 64, 72 (E.D. Pa. 2001).
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and/ or plan of reorgani zation expressly reserves an action for

| ater adjudication, res judicata does not apply. See, e.qg., D&

Prop. Crystal Lake v. Miutual Life Ins. Co. of New York, 112 F.3d

257, 259-60 (7'" Cir. 1997); Kelley v. South Bay Bank (In re

Kelley), 199 B.R 698, 704 (9" Cir. B.A P. 1996) (“If a confirned
pl an expressly reserves the right to litigate a specific cause of
action after confirmation, then res judicata does not apply.”); Ln

re Am Preferred Prescription, Inc., 266 B.R 273, 277 (E.D.NY.

2000) (“The case | aw, however, recognizes an exception to the res
judicata bar where the debtor has reserved the right to object to
claims in a plan.”). In the instant action, as discussed bel ow,
both the Disclosure Statenent and the Plan expressly reserved the
Trustee' s right to exercise his avoi dance powers subsequent to the
Plan’s confirmation and to pursue all causes of action and renedi es
granted pursuant to 8 547. (See Disclosure Statenent at 69; Plan
§ 12.10.) Therefore, even if the third factor for application of
the doctrine of res judicata were satisfied, which it is not, the
doctrine of res judicata would still not apply. See discussion
infra, Part II1.

[11. Preservation of the Instant Action in the Di scl osure Statenment
and Pl an

Def endant does not dispute that where a plan and/or
di scl osure statenent expressly reserves an action for |later

adj udi cation, res judicata does not apply. (Def.’ s Br. (Doc. # 43)
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at 9.)2* However, Defendant contends that such a reservation nust
specifically disclose the proposed subsequent action against the
particul ar defendant. (ld. at 9.) Defendant argues that because
here, 8 12.8 of the Plan did not disclose any preference or
avoi dance cl ai ns agai nst any of Debtors’ creditors, and because §
12.10 of the Plan contained only a general reservation of avoi dance
powers and causes of action arising under 8 547 and did not
specifically disclose the instant action against Defendant, the
instant action was inadequately preserved. (ld. at 9-11.) I
di sagree. ?*

Section 1123 governs the contents of a plan and provides
I n pertinent part:
(b) Subject to subsection (a) of this section, a plan

nmay -

* * *

(3) provide for-

2 I ndeed, inits post-trial brief, Defendant states, “[Trustee] can
only pursue this action if he can denonstrate that his preference
action against Wrldnet was expressly reserved for later
adj udication.” (Def.’s Br. (Doc. # 43) at 9.)

2% As a prelimnary matter, it is inportant to recognize that in
finding that the doctrine of res judicata does not apply, see
di scussion supra, Part |11, | have already di sposed of Defendant’s
argunment that the instant action was not adequately preserved.
This is because while sone courts consider this argunent in
det ermi ni ng whet her there was a final judgnent on the nerits in the
prior proceeding, others seemto view it as an exception to the
doctrine of res judicata that is available to the plaintiff in the
event that the doctrine does apply, see, e.qg., D& Properties, 112
F.3d at 259-60; Kelley, 199 B. R at 704, Am_ Preferred
Prescription, 266 B.R at 277. Nevertheless, because Defendant
di scusses this argunment at great length in its post-trial brief
((Doc. # 43) at 9-11), | address the argunent separately.




30

(A) the settlenent or adjustnment of any claim
or interest belonging to the debtor or to the
estate; or

(B) the retention and enforcenent by the
debtor, by the trustee, or by a representative
of the estate appointed for such purpose, of
any such claimor interest;

11 U.S.C. § 1123(b)(3). The courts are divided on how specific the
| anguage of retention and enforcenent nust be under 8 1123(b) (3)(B)
to adequately reserve a cause of action for adjudication at a |l ater

date. In re Goodnan Bros. Steel DrumCo., Inc., 247 B.R 604, 607

(Bankr. E.D.N. Y. 2000). Although sonme courts hold that res judicata
bars a subsequent action unless the debtor’s disclosure statenent
and/or plan specifically reserves the right to litigate that

specific claint, as the court noted in |In re Widel, 208 B.R 848

% See, e.qg., D&K Properties, 112 F.3d at 260, 262 (affirmng
district court’s hol ding that breach of contract action fil ed post-
confirmati on was barred under the doctrine of res judicata where
confirmed plan included only “a blanket reservation |acking the
specificity necessary to reserve a cause of action”); Kelley, 199
B.R at 704 (“Even a blanket reservation by the debtor reserving
“all causes of action which the debtor nmay choose to institute’ has
been held insufficient to prevent the application of res judicata
to a specific action.”); Am Preferred Prescription, 266 B.R at
279 (finding general reservation in plan to be “insufficient to
escape the res judicata bar”); Mtter of Huntsville Small Engi nes,
Inc., 228 B.R 9, 13 (Bankr. N.D. Ala. 1998) (finding preference
action precluded by plan confirmation under doctrine of res
judicata where plan and disclosure statement “only contained a
general retention clause reserving the debtor’s right to pursue
post-confirmation all pre-petition causes of action wthout
specifically disclosing the cause of action against [creditor].”);
Westland G| Dev. Corp. v. FDIC, 157 B.R 100, 103 (S.D. Tex. 1993)
(“[ Debtor] knew about the claim was nad about it, and hid it
within the murky |anguage of the general retention clause.”);
Mckey's Enter., Inc. v. Saturday Sales, Inc. (In re Mckey's
Enter., Inc.), 165 B.R 188, 193-94 (Bankr. WD. Tex. 1994)
(concl uding that debtor’s disclosure statenent, which “contained
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(Bankr. MD.N C. 1997), “[s]everal reasons exist for departing from
the holding of” those cases. |d. at 852.
First, 8§ 1123 distinguishes between what a plan nust
i nclude and what a plan may include. See 11 U . S.C. § 1123. Wile
a plan may provide for the retention of certain causes of action by
the debtor and/or its representatives, there is no requirenent that
it do so. See id. 8§ 1123(b)(3)(B). In addition, even if the
| anguage in 8 1123(b)(3)(B) could be construed as containing such
a requirenent, there is nothing in the provision to suggest that
the plan nmust specifically identify each and every claim and/or

I nterest belonging to the debtor that may be subject to retention

only a general retention clause which failed to specifically
identify any 8§ 547 causes of action” against the defendant, was
i nadequate) . Def endant cites each of these cases, wth the
exception of Am Preferred Prescription, in support of its
argunent. (Def.’s Br. (Doc. # 43) at 10-11.) Defendant also cites
Truesdell v. Donaldson, Lufkin & Jenrette Sec. Corp., 722 N.Y.S. 2d
523, 524 (N.Y. App. Dv. 2001) (stating, “Nor are such clains
saved by claimreservation provisions of the plan that do not
specifically and expressly identify them”), Harstad v. First Am
Bank, 39 F.3d 898, 903 (8'" CGir. 1994), and Bonwit Teller, Inc. v.
Jewel masters, Inc. (In re Hooker Inv., Inc.), 162 B.R 426 (Bankr.
S.D.N. Y. 1994). | note that the Truesdell decision does not set
forth the language of the insufficient reservation provision
referred to therein and that the insufficient reservation in
Harstad was sinply a provision which provided for the bankruptcy
court’s retention of jurisdiction over “determ nations of all
causes of actions [sic] between Debtors and any other party,
i ncluding but not limted to any right of Debtors to recover assets
pursuant to the provision of the Bankruptcy Code.” Harstad, 39 F. 3d
at 902. Such a provision is significantly different from the
reservation in the instant action which expressly preserves the
Trustee’s right to exercise “avoi dance powers” post-confirmation
and pursue “all causes of action and renedi es granted pursuant to
Section... 547.” (Plan § 12.10.)
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and enforcenent. See id.; see also P.A. Berenger & Co., 140 F.3d

at 1117 (“Wiile there mght be some logic in requiring ‘specific
and unequi vocal’ |anguage to preserve clains belonging to the
estate that have never been raised, the statute itself contains no
such requirenent.”).

Second, the confirmation process i s expedited by all ow ng
debtors to include a general reservation of their right to pursue

certain causes of action at a |later date. Inre Widel, 208 B.R at

853; see also Amarex, 74 B.R at 380 (addressing issue of whether

successor to the reorganized debtor may nmintain conplaints to
recover preferential transfers under 8 547). In ny opinion, it is
both i npractical and unnecessary for a Di sclosure Statenent and/or
Plan to list each and every possible defendant against which a
debtor or its representative may bring an avoi dance action. As the

court stated in Amarex, |nc.

8§ 1123(b)(3)(B) serves the useful function of allow ng
confirmation of a plan before possible clains against
ot hers have been fully investigated and pursued. To say
confirmation nust await a final decision of all possible
preference conplaints would either inordinately delay
confirmation, with all the attendant expense, or result
inawndfall in favor of those who received preferenti al
transfers.

74 B.R at 380 (referring to Judge Bare' s decision in Duvoisin V.

E. Tennessee Equity, Ltd (Inre S. Indus. Banking Corp.), 59 B.R

638 (Bankr. E.D. Tenn. 1986)). Indeed, in |arge chapter 11 cases,
the investigation and litigation of all possible avoi dance actions

to final judgnment can take years. To force the debtor to remain in
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bankruptcy until a final determnation is made as to what transfers
represent viable preference actions would act as a detrinent to
both the debtor and its creditors by slowing down the
reorgani zation process. |In many of the |arge chapter 11 cases in
this Court, the plan of reorganization and/or liquidation is often
confirned before the debtor and/or a trustee has undertaken a
detailed investigation of the potential preference actions. In
| arge Chapter 11 cases there may be hundreds or even thousands of
transaction within the 90-day period and considerable tinme and
effort is needed to exam ne those transactions in light of the
numer ous defenses provided for in § 547(c). Quite often, it is
appropriate to delay that undertaking until after plan

confirmation. For exanple, inlIn re Aneriserve Food Distribution,

Inc., et al, (Case No. 00-358 (PJW), confirnmed on Novenber 28,

2000, 874 preference actions were filed. Each of these actions was

filed on or subsequent to March 13, 2001. Simlarly, inlnre APF

Co. (Case No. 98-01596 (PJW), confirned on May 27, 1999, a total
of 86 preference actions were filed, each subsequent to the

confirmati on date. Likewise, inIn re APS Holding Corp. (Case No.

98- 00197 (PJW), confirnmed on Cctober 19, 1999, a total of 95
preference actions were filed, all subsequent to the confirmation
dat e. In each of these case, both the plan and disclosure
stat enment contai ned general reservations simlar to those at issue

her e. They did not specify each and every potential creditor
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agai nst whom an avoi dance action mght conceivably be filed.
Rat her, they preserved the applicable party’'s general right to
pursue “avoi dance actions” or “preference actions” post-
confirmation, and specified only those particular potential
def endants of which the plan proponents were focused on at the
tine. 28 Simlarly, in the instant action, both the Plan and
Di scl osure Statenment expressly provided that “the Li qui dating Trust
will have the exclusive right to enforce any and all causes of
action against any Person and rights of the Debtors that arose

before or after the Petition Date... including but not limted to

26 Def endant argues that Debtor could have easily identified the
potential preference actions with specificity in the D sclosure
St at enent because it had sufficient information to do so prior
thereto. (Def.’s Br. (Doc. # 43) at 7.) In support of this
argurment, Defendant refers to Debtor’s Statenent of Financial
Affairs which provided notice of the fact that three transfers
totaling $75,000 were made from Debtor to Defendant within the
ninety days preceding bankruptcy. (Ld.) However, this fact,
standing alone, is insufficient to support the conclusion that the
Pl an proponents should have specifically identified the instant
action against the Defendant in the Disclosure Statenment and/or
Pl an. As discussed above, in many cases, hundreds, if not
t housands, of transfers are nade within the preference period and
it takes tinme for the debtor and/or trustee to investigate which
transfers wll support a viable cause of action for turnover and
which wll not. Furthernore, it is not uncommon for the
prof essional s enpl oyed by a creditors’ comrittee to undertake its
own exam nation of the 90-day transfers to come up with its own
list of viable preference actions. In this regard, the creditors’
comm ttee cannot be bound by what the debtor at the comrencenent of
a case believes to be relevant information. Thus, the fact that a
debtor has provided notice of such a transfer in its Statenent of
Financial Affairs, typically filed at the beginning of a chapter 11
case, is irrelevant as to whether or not a particular transfer
should be identified in a disclosure statenent and/or plan as
supporting an action for turnover.
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al | avoi dance powers granted to the Debtors under the Bankruptcy
Code and all causes of action and renedies granted pursuant to
Sections 502, 510, 541, 544, 545, 547 through 551 and 553 of the
Bankruptcy Code.” (Plan § 12.10; Disclosure Statenent at 69.) This
statenent clearly evinces the Plan proponents’ intent to preserve
the right to pursue and enforce preference actions for the Trustee
and as such, satisfies the statutory requirenents of 88 1123(b)(3).
Havi ng received this information, and knowing that it received a
paynent from Debtors within the ninety day preference period,
Def endant was on noti ce that an avoi dance acti on m ght subsequently
be filed against it.

Third, a confirnmed plan acts as a bi nding contract on al

the parties thereto. See 11 U S.C. § 1141(a)?; see also In re

Varat Enter., 81 F.3d at 1315; In re Sugarhouse Realty, Inc., 192

B.R 355, 362 (E.D. Pa. 1996). Prior to a plan’s confirmation
creditors have the opportunity to exanm ne the terns of the proposed
plan and respond accordingly. In the instant action, Defendant

received notice of and had the opportunity to object to the both

2T Section 1141(a) provides:
Except as provided in subsections (d)(2) and (d)(3) of
this section, the provisions of a confirnmed plan bind the
debtor, any entity issuing securities under the plan, any
entity acquiring property under the plan, and any
creditor, equity security holder, or general partner in
t he debtor, whether or not the claimor interest of such
creditor, equity security holder, or general partner is
| npai red under the plan and whether or not such creditor,
equity security holder, or general partner has accepted

the plan (enphasis added).
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the Pl an and Di scl osure Statenent. |In particul ar, Defendant coul d
have objected to the Plan’s reservation of the Trustee's right to
exercise his avoidance powers post-confirmtion. However ,
Def endant did not do so.2® Accordingly, pursuant to § 1141(a),
Def endant is now bound by the terns of the Plan, and as such, is
precluded from objecting to those provisions reserving the
Trustee’s right to exercise his avoi dance powers post-confirmtion
and pursue those causes of action arising under § 547. See Wi del,
208 B.R at 852-53.

To the extent Defendant may argue that it failed to
obj ect to the Plan because the information provided with respect to
the instant action in the D sclosure Statement was inadequate
(Def.’s Br. (Doc. # 43) at 13), | find this argunent to be

unper suasi ve.?® First, the Court has al ready entered an Order (Doc.

28 Nor did Defendant vote on the Plan. (Pre-Trial Oder § 8.)

2 It is difficult to see how Defendant could nake such an ar gunent
given that at the trial onthis matter, M. MBride testified that
al t hough he received copies of both the Disclosure Statenment and
Plan, he did “not really” read themdue to “a sense of resignation
that [he] would never get [his] noney.” (Trans. at 50-51.)
Al though M. MBride also attenpted to testify that would have
approached the Pl an and Di scl osure Statenent differently had he not
believed that the firm Foley and Lardner (“Counsel”) was
representing Wirldnet’s interests in the bankruptcy case, upon
heari ng such testinony, the Court concluded that the w tness had
been coached. M. MBride's alleged “belief” that Counsel was
representing Wrldnet’s interest during the bankruptcy case is
based on a letter from Counsel dated February 7, 2000 which
provi des, in pertinent part:

The O ficial Commttee of Unsecured Creditors recomends

that you vote in favor of the Plan. The Plan offers the

greatest likelihood for maxim zing recovery on allowed
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# 576, Case No. 99-383) approving the Disclosure Statenent as

contai ning adequate information in accordance with § 1125%,
Second, while it is true that sonme courts view 8 1123(b)(3) as, at

| east in part, a notice provision, see Harstad, 39 F.3d at 903, the

Bankr upt cy Code contenpl ates that debtors may seek confirmation of
their plans prior to litigating all avoidance actions. Sunrise

Energy Co., 216 B.R at 779. Therefore, in my opinion, a

claims. The Commttee has reserved its right to file a

protective objection to provisions of the Plan that

establish releases in favor of certain third parties.

The Conmittee is presently conducting an investigation

related to possible causes of action that would be

rel eased under the Pl an.
(Letter, App. to Def.’s Br. (Doc. # 44) Ex. Eat 1.) The letter is
signed “Foley & Lardner By: [signhature] Counsel to the Oficia
Committee of Unsecured Creditors”. (1Ld.) No where does this letter
suggest that Counsel was representing Defendant’s interests. In
addition, the letter expressly refers to the fact that the
Commttee was, at that tine, “conducting an investigation rel ated
t o possi bl e causes of action that woul d be rel eased under the Pl an”
(id.), and at trial, M. MBride testified that he had no personal
knowl edge as to what causes of action Counsel was referring to
(Trans. at 53).

30 Section 1125 governs the contents of a disclosure statenent and
provides that acceptance or rejection of a plan my not be
solicited until each holder of a claimor interest receives the
plan or a summary thereof, “and a witten disclosure statenent
approved, after notice and a hearing, by the court as containing
adequate information.” 11 U. S.C. § 1125(b). “Adequate information”
is defined in 8§ 1125(a)(1) as:

information of a kind, and in sufficient detail, as far

as is reasonably practicable in light of the nature and

hi story of the debtor and the condition of the debtor’s

books and records, that would enable a hypothetical

reasonabl e investor typical of holders of clains or

interests of the relevant class to make an inforned

j udgnent about the plan, but adequate information need

not i nclude such informati on about any ot her possible or

proposed pl an.
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reservation in a plan of reorganization indicating the type or
category of clains to be preserved is sufficiently informative to
provide creditors with notice that their clainms may be chall enged

post-confirmation. See, e.qg., P.A Berenger & Co., 140 F.3d at

1117 (“The courts that have spoken of the need for ‘specific’ and
‘unequi vocal * | anguage have focused on the requirenent that plans
unequi vocally retain clains of a given type, not on any rul e that
i ndi vidual clainms nust be listed specifically.”) (citing Harstad,

155 B.R 500, 510 (Bankr. D. Mnn. 1993) and In re Mako, 120 B.R

203, 209 (Bankr. E.D. Gkla. 1990)); Goodman Bros., 247 B.R at 609

(“The court’s exam nation of the text of 8§ 1123(b)(3) lead [sic] it
to the conclusion that the statute does not contain a requirenent
that the |anguage of a plan be ‘specific and unequivocal.’ ).

Furthernore, with respect to those creditors who are the potentia

targets of a preference action, such creditors know, or should
know, whether they received a paynent fromthe debtor within the
ni nety days preceding the petition date. As such, when a plan or
di scl osure statenment contains a reservation of atrustee’ s right to
exercise his “avoidance powers” post-confirmation and pursue
“causes of action and renedi es granted pursuant to... 8 547", those
creditors also know that there is a possibility that they nay be
the target of one of those actions. Such is the case here.

Def endant knew or shoul d have known that it received a paynent from

Debtor within the preference period. Both the D scl osure Statenent
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and Plan contain a clear statement of the Trust’s retention of the
right to exercise its avoi dance powers post-confirmati on and pursue
“all causes of action and renedi es granted pursuant to... 8§ 547".
(Di scl osure Statenent at 69; Plan § 12.10.) Therefore, Defendant
knew or shoul d have known t hat the Trustee coul d have commenced t he
i nstant action post-confirmation and as such, Defendant cannot now
claimthat such action is barred.

For the reasons discussed above, | reject the rationale
of those cases which hold that res judicata bars a subsequent
action unless the debtor’s disclosure statenment and/or plan
specifically reserves the right to litigate that specific claim
and choose to follow those courts which hold that a subsequent
action is not barred by a prior confirmation hearing under the
doctrine of res judicata where the disclosure statenent and pl an

contain a general reservation of the right to pursue preference

actions post-confirmation. See Wi del, 208 B.R at 853-54 (hol ding

that res judicata did not bar debtors’ objection to creditor’s
proof of clai mwhere the plan expressly reserved the general right

to assert post-confirmation objections to clains); see also

Envi rodyne Indus., Inc. v. Conn. Miutual Life Co. (In re Envirodyne

Indus., Inc.), 174 B.R 986, 991 (Bankr. N.D. Ill. 1994) (finding

that debtor was not barred from bringing proceedings against
petitioni ng bondhol ders under the doctrine of res judi cata based on

debtor’s failure to explicitly reveal its potential clains against
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such bondhol ders inits disclosure statenent); In re Qutdoor Sports

Headquarters, Inc., 168 B.R 177, 183 (Bankr. S.D. GChio 1994)

(finding that res judicata did not bar unsecured creditor’s
objection to larger creditor’s claim where neither the debtor’s
di scl osure statenent or plan contained any provision pertaining to
the all owance or disallowance or suggesting or requiring that the
action of any creditor be brought against any other, including
def endant) . 3!
V. The Modifications Made to § 12.8 of the Plan

Def endant next argues that the post-acceptance/pre-
confirmation nodification (“Mdification”) made to 8§ 12.8 of the

Plan in the Confirmati on Order constitutes an adm ssion that the

31 Al though the Disclosure Statement and Plan in this case contains
| anguage sufficient to find that there was an express reservation
of rights to pursue avoidance action, | note that in sonme |arge
Chapter 11 cases, that reservation of rights includes an express
negati on of the doctrine of res judicata. For exanple, in the plan
of Anmeriserve Food Distribution, Inc., et al. (Doc. # 2599, Case
Nos. 00-358, 00-373 through 00-385), the reservation of rights
| anguage reads, in part, as foll ows:
Unl ess Bankruptcy Causes of Action against an Entity are
expressly waived, relinquished, exculpated, released,
conprom sed or settled in the Plan or any Final Order
the Debtors expressly reserve all Bankruptcy Causes of
Action and Unknown Causes of Action, including the
Bankr upt cy Causes of Action described herein, as well as
any ot her Bankruptcy Causes of Action or Unknown Causes
of Action, for later adjudication and, therefore, no
preclusion doctrine, including, without limtation, the
doctrines of res judicata, collateral estoppel, issue
precl usi on, claim preclusion, est oppel (j udi ci al
equitable or otherwse) or laches shall apply to such
Bankruptcy Causes of Action upon or after the
confirmation or consummation of the Plan.
(ILd. at 34) (enphasis added).
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Pl an, as presented for solicitation of ballots, failed to reserve
any post-confirmation preference clains, and that such nodification
is void for lack of notice and failure to conply with federa
bankruptcy | aw and the requirenents of constitutional due process.
(Def.’s Br. (Doc. # 43) at 14-16.)32 | disagree.

As di scussed above in Part Il of this opinion, the Plan
and Di scl osure Statenent, as submtted for solicitation, contained
a cl ear and unanbi guous statenent of the Pl an proponents’ intent to
preserve for the Trustee "“all avoidance powers granted to the
Debtors under the Bankruptcy Code and all causes of action and
remedi es granted pursuant to Sections 502, 510, 541, 544, 545, 547
through 551 and 553 of the Bankruptcy Code.” (Plan § 12.10;
Di scl osure Statenent at 69.) This | anguage was contained within a

section of the Plan clearly entitled “Retention and Enforcenent of
Clainms and Equity Interests” which was itself located in Article

X'l of the Plan, entitled “EFFECTS OF CONFI RVATION'. (Plan at 47-

32 Toward the end of its argunent, Defendant also asserts for the
first time, without presenting any | egal authority or factual basis
i n support thereof, that “[t] he i nproper conduct of the Debtors and
others at the confirmation hearing and this void nodification to
the Plan serves as a sound basis for this Court to enter an order
dismssing this preference action for a lack of standing and
failure to state a clai mupon which relief can be granted. (Def.’s
Br. (Doc. # 43) at 16.) | find this argunent to be wi thout nerit.
First, there is nothing on the record to support the contention
that “Debtors and others” engaged in inproper conduct at the
confirmation hearing. |In addition, as discussed above, the
nodi fication is not void. See discussion infra, Part |V
Furthernore, Plaintiff clearly has standing to pursue the instant
action as Trustee of the Trust pursuant to 8 12.10 of the Pl an.



42
51) (enphasis in original). Section 12.8, |ocated on the page of
the Plan i medi ately preceding 8 12. 10, and entitled “Preservation
of Certain Cains” (underlined enphasis added) provides that
“InJothing inthis Article 12 of the Plan shall discharge, rel ease,
limt or inpair the rights of” certain parties to pursue certain
claims post-confirmation. (Plan 8 12.8.) As nodified by the
Confirmation Order, 8 12.8 now provides that anong the clainms not
rel eased by Article 12 are “any Avoidance Cain{s] against any
Person, other than a Retained Professional.” (Confirmation O der
(Doc. # 624) at 16.) Contrary to Defendant’s contention, this
Modi fication does not “rew[i]Jte the reservation of clains
provision of the Plan to insert a general reservation clause”
(Def.’s Br. (Doc. # 43) at 15), or constitute a mnaterial
nodi fi cation of the treatnent of creditors under the Pl an such that
a “resolicitation” of ballots is required pursuant to 8 1127 and
Federal Rul e of Bankruptcy Procedure 3019 (“Rule 3019").

First, the general reservation of clains provision
contained in the Plan, clearly entitled “Retention and Enforcenent
of Clainms and Equity Interests”, is § 12.10, not § 12.8. The
| anguage contained in 8 12.10 preserving the Trustee's right to
pursue causes of action arising under 8 547 renmai ned the sanme both
prior to and post-confirmtion. As such, it is clear that the
Modi fication of 8§ 12.8 does not “rew[i]Jte” 8 12.10 “to insert a

general reservation clause”. Rat her the Modification merely
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clarifies that nothing in Article 12 of the Plan should be
construed as a release of certain clains. (Qbviously, any clains
“reserved” in 8 12.10 could not have been rel eased under Article
12. This is true whether § 12.8 specifically says so or not.

I n addition, the Confirmation Order clearly provides that
the Modification was nmade pursuant to 8§ 1127(a). (Confirmation
Order (Doc. # 624) at 15, Y 4.) Section 1127(a) provides:

The proponent of a plan may nodify such plan at any tine

bef ore confirmation, but may not nodify such plan so t hat

such plan as nodified fails to nmeet the requirenents of

sections 1122 and 1123 of this title. After the

proponent of a plan files a nodification of such plan

with the court, the plan as nodified beconmes the plan.
11 U.S.C. 8 1127(a). Section 1127(a) does not speak to the issues
of resolicitation or materiality of a nodification. It sinply
provi des that a plan proponent may nodify the plan at any tine
prior to confirmtion. The only conditions placed on such a
nodi fication is that is nmust nmeet the requirenments of 8§ 1122 and
1123. Defendant does not contend that the Plan, as nodified, fails

to conply with those sections of the Code (Def.’s Br. (Doc. # 43)

at 14-16), and in fact, it does not.?33

Furt hernore, Fed. R Bankr. P. 3019 provides in pertinent
part:

“In a... chapter 11 case, after a plan has been accepted

3% |Indeed, in paragraph U of the Confirmation Order, this Court
found that the Plan, as nodified, conplies with 88 1122 and 1123.
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and before its confirmation, the proponent may file a
nodi fication of the plan. If the court finds after
hearing on noticeto the trustee, any conm ttee appointed
under the Code, and any other entity designated by the
court that the proposed nodification does not adversely
change the treatnent of the claimof any creditor or the
interest of any equity security holder who has not
accepted in witing the nodification, it shall be deened
accepted by all creditors and equity security hol ders who
have previously accepted the plan.

Fed. R Bankr.P. 3019 (enphasis added). Def endant does not, and
cannot, argue that it is a “trustee,” “conmmttee appoi nted under
the Code,” or an “entity designated by the court” to receive notice
of a proposed post-acceptance/ pre-confirmation nodification to the
Plan. As such, nothing Rule 3019 required the Plan proponents to
send Def endant prior notice of the proposed nodificationto § 12.8.
Rat her, Rul e 3019 pl aces the burden on the Court, after hearing on
notice to such parties, to insure that the proposed nodification
“does not adversely change the treatnent of the claim of any
creditor or the interest of any equity security hol der who has not
accepted in witing the nodification”. Id. Once the Court nmakes
such a determnation, Rule 3019 expressly provides that the
proposed nodification “shall be deemed accepted by all creditors
and equity security hol ders who have previously accepted the plan.”
Id. Inthis case, the Court found that the nodification to § 12.8
submtted in the proposed Confirmation Order did not “materially or
adversely affect or change the treatnment of any C ai m agai nst or
Equity Interest in any Debtor.” (Confirmation Order (Doc. # 624) at

12, 1 MM) As such, the Mdification was deened accepted by all
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creditors and equity security hol ders who previously accepted the
Pl an.
V. Wrl dnet’ s Paynents to t he Consul tants as Subsequent New Val ue
Def endant next argues that even if the Al eged Transfers
are avoidable pursuant to 8§ 547(b), such transfers are not
recoverable by Plaintiff because Defendant provided Debtor wth
subsequent new val ue (“Subsequent New Val ue”) in accordance with 8§
547(c)(4). (Def.’s Br. (Doc. # 43) at 16-20.) Defendant contends
that such Subsequent New Val ue consists of paynents (“Paynments”)
made by Wrldnet to the Consultants for services previously
performed for USN. (I1d.) Al though it acknow edges that such
Payments discharged its own liability for the Consultants’ fees,
Def endant argues that the Paynents al so constitute Subsequent New
Val ue because if Defendant had not made such Paynments, the
Consul tants woul d have been able to coll ect an anpbunt equal to such
Paynments from Debtor under both federal and Illinois law as a
“joint enployer”. (ld.) In support of its argunment, Defendant
contends that the question of whether a “joint enployer”
relationship exists wunder both federal and Illinois law is
primarily a question of who controls the enployee. (ld. at 18.)
Def endant argues that based on the facts that: (1) the Consultants
provi ded services to Debtor at its place of business and under its
own Project Leader’s supervision; (2) Debtor had the right to

termnate the Consultants’ services at any tinme; and (3) USN s
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Proj ect Leader signed an approval of the daily hours worked by the
Consul tants and approved the Consultants’ tinmesheets tw ce per
nonth before the Consultants would be entitled to be paid, it is
clear that Debtor controlled the Consultants and therefore, could
be determned to be a “joint enployer” of the Consultants under
both federal and Illinois law. (Id. at 17, 19-20.) | find this
argunment to be unpersuasive.

In support of its argunent that Debtor could be
characterized as a “joint enployer,” and is therefore jointly and
severally liable for the Consultants’ fees under federal and
II'linois |aw, Defendant cites to the definition provision of the
[1linois Wage Paynent and Col | ection Act, 820 IrL. Cow. STAT. ANN.

115/1 et seq. (2002) (“IWPCA")3** and Karr v. Strong Detective

34 gpecifically, Defendant cites to the follow ng::

As used in this Act, the term “enployer” shall
include any individual, part nershi p, associ ati on,
corporation, business trust, enploynent and |abor
pl acenment agenci es where wage paynents are nade directly
or indirectly by the agency or business for work
undertaken by enployees under hire to a third party
pursuant to a contract between the business or agency
with the third party, or any person or group of persons
acting directly or indirectly in the interest of an
enployer in relation to an enpl oyee, for which one or
nore persons is gainfully enployed.

As used in this Act, the term "“enployee” shall
i nclude any individual permtted to work by an enpl oyer
in an occupation, but shall not include any individual:

(1) who has been and will continue to be free from
control and direction over the performance of his work,
bot h under his contract of service wth his enpl oyer and
in fact; and

(2) who perforns work which is either outside the
usual course of business or is performed outside all of
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Agency, Inc., 787 F.2d 1205, 1207 (7' Cir. 1986), a case

addressing the definition of a joint enployer for the purposes of
the Fair Labor Standards Act (“FLSA")3®. (Def.’'s Br. (Doc. # 43)

at 19-20.)3% However, neither the | WPCA, nor the FLSA is rel evant

the places of business of the enployer unless the
enployer is in the business of contracting with third
parties for the placenent of enployees; and
(3) who is in an independently established trade,
occupation, profession or business.
820 lLL. Cow. STAT. AnN. 115/2 (2002).

% Defendant cites to that portion of the Karr decision which

provi des:
Two or nore enployers may jointly enpl oy soneone for the
pur pose of the FLSA. Fal k v. Brennan, 414 U. S. 190, 195,
94 S.Ct. 427, 431, 38 L.Ed.2d 406 (1973). Al'l joint
enployers are individually responsible for conpliance
with the FLSA. 29 CF. R 8§ 791.2(a) (1984). [footnote
omtted] Regulations issued by the Wage and Hour
Adm ni strat or indicate that a joint enpl oynent
relationship wll be considered to exist inthe follow ng
ci rcunst ances:

(1) Where there is an arrangenent between the enpl oyers
to share the enpl oyee's services, as, for exanple, to
i nt erchange enpl oyees; or
(2) Where one enployer is acting directly or indirectly
in the interest of the other enployer (or enployers) in
relation to the enpl oyee; or
(3) Where the enpl oyers are not conpl etely di sassoci at ed
with respect to the enpl oynent of a particular enpl oyee
and may be deenmed to share control of the enployee,
directly or indirectly, by reason of the fact that one
enpl oyer controls, is controlled by, or is under comon
control with the other enployer.
787 F.2d at 1207, cited in Def.’s Br. (Doc. # 43) at 19 (enphasis
added by Defendant).

% |In addition, Defendant also cites Mosley v. Northwestern Stee

& Wre Co., 394 N E 2d 1230, 1236-37 (1979). (Def.’s Br. (Doc. #
43) at 18.) However, | find Mdsley to be inapposite. The primary
i ssue facing the court in that case was whet her a “| oaned enpl oyee”
rel ati onshi p exi sted between a contractor and a crane operator for
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to the instant dispute. The matter before ne does not involve an
action commenced under the FLSA or the IWPCA. In addition, the
policies behind the FLSA and the IWPCA are conpletely different
from those underlying the Bankruptcy Code. VWiile the FLSA and
| WPCA were enacted to establish a mninmum standard of |iving
necessary for the health, efficiency, and general well-being of

wor kers, and to protect workers fromthe superior bargaining power

of their enployers, see 29 U S.C A § 202 (2002); Mller v. Kiefer

Specialty Flooring, Inc., 739 N. E. 2d 982, 986 (Ill. App. C. 2000)

("The purpose of the [IWPCA] is to provide enpl oyees with a cause
of action for the tinely and conplete paynent of earned wages or
final conpensation without retaliation fromenployers; this cause
of action arises out of the enploynent contract."”) (enphasis
added), the Bankruptcy Code was enacted to provide a forum to
facilitate the rehabilitation of financially distressed busi nesses
and individuals, and to insure equality of distribution to
creditors. As such, whether Debtor “could be” characterized as a
joint enployer for the purposes of the FLSA or the IWPCA is

irrelevant for the purposes of the instant preference action.

t he purposes of determning the contractor’s liability, vis-a-vis
a subcontractor, for certain acts of the crane operator which
violated the Cccupational Safety and Health Act and ultimately
caused the death of a co-worker. The |oaned enpl oyee doctrine is
used to determine liability for an enpl oyee’s wongful acts in the
context of a possible multiple enployer situation, and has no
beari ng on whether, as Defendant contends, Debtor could be found
jointly and severally liable for the Consultants’ fees.
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| ndeed, Defendant fails to cite any authority to support the
proposition that the definition of “joint enployer” under the FLSA
and/ or 1 WPCA has any bearing on the instant dispute.

Furthernore, even if the definition of “joint enployer”
under the FLSA or I WPCA were rel evant to the instant di spute, which
it is not, Defendant fails to cite any specific provision of either
the FLSA or the IWPCA pursuant to which the Consultants could
assert a claim against Debtor for fees which Defendant failed to
pay them I ndeed, Defendant cites no authority to support the
proposition that, pursuant to the FLSA, the IWPCA, or any other
|l egal or equitable theory®, the Consultants could successfully
pursue a claim against Debtor for fees for which Defendant is
contractually obligated to pay. Accordingly, | amnot persuaded by
Def endant’ s argunent that certain of its pre-petition Paynents to
the Consultants constitute Subsequent New Value pursuant to 8
547(c)(4), and | therefore find that such Paynents are both
avoi dabl e and recoverabl e pursuant to 88 547 and 550.

VI. Plaintiff’s Alleged Breach of H's Fiduciary Duty to the Trust

Def endant next argues that Plaintiff breached his

3" Def endant has al so argued that Debtor “could be” liable to the
Consul tants for their fees under principles of agency and common
| aw quantum neruit. (Mdtion (Doc. # 23) at 9; Def.’s Br. (Doc. #
43) at 19.) In light of the fact that Defendant has failed to cite
any authority in support of these argunents, and the fact that
quantum neruit applies in situations where there is no actual
contract between the parties, | find this argunment to be
unper suasi ve.
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fiduciary duties to the Trust, and to Defendant as a beneficiary of
thereof, by failing to exercise care, diligence and skill in
deciding which clainms to prosecute and how far to go before
abandoni ng such cl ai ns. (Def.”s Br. (Doc. # 43) at 20-25.) I
di sagree. %

Def endant cites no legal authority in support of its
argunent that Plaintiff’s alleged breach of fiduciary duty to the
Trust constitutes a viable defense to the instant preference
action.®  Nevertheless, assuning that a breach of Plaintiff’s
fiduciary duty to the Trust could constitute a viable defense to
this action, | find that, based on the facts and circunstances of
this case, such a “defense” nust fail.

In support of its argunment that Plaintiff has breached

his fiduciary duty to the Trust and/or engaged in bad faith in

3 As a prelimnary matter, | note that Defendant first raised this
argunment in the Pre-Trial Oder filed by the parties on March 7,
2002, thereby seeking to anend its Answer (Doc. # 7) to include
this argunent as an affirmative defense pursuant to Local Rule
7016-2(d). (Def.’s Br. (Doc. # 43) at 21.) This argunent raises
two i ssues: (1) whether Defendant should be permtted to anmend its
Answer to include this argunent as an additional affirmative
defense; and (2) whether this argument constitutes a viable
defense. However, because | find that this argunment does not
constitute a viable defense, see discussion infra, Part VI, there
s no need to determ ne whet her Defendant should be permtted to
anend its Answer.

% The only cases relied upon by Defendant are cited in support of
Def endant’ s argunent that Plaintiff owes a fiduciary duty to al
creditors not to incur attorneys’ fees and expenses in excess of
t he probabl e recovery. See In re Taxman dothing, 49 F.3d 310 (7"
Cir. 1995); In re Smth Tech. Corp., 1999 W 1427681 (D. Del
1999).
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conducting this lawsuit, Defendant first asserts:

The sane |awers who were co-counsel representing the
Creditors’ Committee in the bankruptcy proceeding, i.e.,
the same |awyers who unsophisticated creditors could
reasonabl y expect were watching out for their interests,
have fil ed vol um nous adversary conpl aints agai nst their
prior “clients” prosecuting clains that arose in the
prior bankruptcy proceedi ng and were never disclosed to
the creditors. These sane |awers are paid wthout
accounting to creditors or court approval under the terns
of the liquidation plan. Indeed, these are the |awers
who sent a letter dated February 7, 2000 to unsecured
creditors reconmendi ng as counsel for the Creditors [sic]
Conmittee that the creditors vote for the Plan because
“[t]he Plan of fers the greatest |ikelihood for nmaxi m zi ng
recovery on allowed clains.” (citation omtted) Nowhere
did these |lawers disclose their potential conflict of
interests or personal interests in representing the
| i qui dati ng trustee agai nst the sane creditors to whomit
was reconmendi ng a favorable vote for the Plan.

(ld. at 21-22.) However, these facts do not support a concl usion
that Plaintiff and/or Counsel have conducted thenselves in bad
faith. First, the fact that Defendant refers to Debtors’ creditors
as Counsel’s “prior ‘clients’” is both msleading and absurd. As
di scussed above in footnote 29, nothing in the February 7, 2000
letter (“Letter”) sent by Counsel to Debtors’ unsecured creditors
indicates or inplies that Counsel represented any party in the
bankrupt cy ot her than the Oficial Conmttee of Unsecured Creditors
(“Conmittee”). (See Letter, App. to Def.’s Br. (Doc. # 44) Ex. E at
1.) In addition, there is nothing on the record to indicate that
Counsel ever represented to Wrldnet that Counsel would represent
Worl dnet’s interests in the bankruptcy or that M. MBride’ s belief

that Counsel would do so was reasonable. Therefore, even if
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Def endant believed that Counsel was representing its interests in
t he bankruptcy, such a belief was certainly not the result of bad
faith on the part of Counsel

In addition, the facts that Counsel represented the
Commttee in the bankruptcy case and now represent Plaintiff, and
t hat Counsel did not disclose this alleged “potential conflict of
interest” to the unsecured creditors upon recommendi ng that they
vote for the Plan, does not support a finding of bad faith. 1In
chapter 11 cases in which the plan contenplates the fornmati on of a
liquidating trust, it is not at all unusual for the attorneys who
represented the wunsecured <creditors’ conmittee during the
bankruptcy case to represent the liquidating trustee post-
confirmati on. Over the course of the bankruptcy, these attorneys
acqui re bot h knowl edge and an under standi ng of the debtor’s affairs
and therefore, by engaging the services of these attorneys post-
confirmation, it becones easier and cheaper for the |iquidating
trustee to pursue the clains assigned to hi mby t he debtor pursuant
to the terns of the plan.

Furthernmore, the manner in which Counsel is paid under
the terms of the Plan is irrelevant for the purposes of this
di spute. As discussed above in Part I1Il of this opinion, a
confirmed plan acts as a binding contract on all the parties

thereto. See 11 U.S.C. § 1141(a); see also In re Varat Enter., 81

F.3d at 1315; In re Sugarhouse Realty, 192 B.R at 362. Defendant
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recei ved notice of and had the opportunity to object to the manner
I n which the Trust’s adm ni strative expenses woul d be handl ed under
the Plan. However, Defendant did not do so. As such, Defendant
cannot now contend that Counsel, in receiving paynent i n accordance
with the ternms of the confirned Plan, is engaging in bad faith.

Def endant next argues that Plaintiff has breached his
fiduciary duty to creditors by expending nore than warranted for
the probable recovery of this case by engaging in the follow ng
conduct: (a) attenpting to default Defendant after settlenent
di scussions failed and then flying an attorney from Chicago to
Del aware to argue a notion for default; (b) agreeing to appear for
a deposition and then lying about the agreenent and refusing to
appear and forcing Defendant to file a notion to conpel his
appear ance for a deposition for which he still did not appear, and
then seeking this Court’s protection from appearing for his
deposition; (c) failing to conmply wth discovery disclosures
required by Fed. R Cv. P. 26; (d) negotiating settlenment terns
directly with M. MBride and then sending Defendant’s counsel
draft settl enents agreenents i nposi ng nunerous conditions and terns
never negotiated to and then refusing to honor settlenment terns
negotiated by M. McBride with Plaintiff personally; (e) filing and
conpel ling Defendant to brief a response to a msleading Rule 37
notion for trial that had no basis in law or fact and then

i nform ng Defendant that Plaintiff was not going to proceed with
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said notion mnutes before trial; (f) engaging in inproper and
obstructionist coaching of Plaintiff’s sole wtness at his
deposi tion, including repeated and persi stent “objections” to coach
answers and di scussing the deponent’s testinony with himduring a
bat hr oom break; and (g) identifying, only 28 days before the cl ose
of discovery in this case, Plaintiff’s sole witness for trial who
i s an enpl oyee of the sane conpany that enploys Plaintiff, and who
was never disclosed as a witness with discoverable information
pursuant to Rule 26(a) and (e), and then, because of the w tness’
unavail ability, not producing him for deposition until two days
prior to the close of discovery, approxi mately three weeks prior to
the trial.* (Def.’s Br. (Doc. # 43) at 22-23.) In addition,
Def endant al so asserts that Plaintiff has done “everything he coul d
to keep [Defendant] fromfinding out” that Plaintiff has failed to
keep accounting of how nuch his preference cases are costing
creditors. (ld. at 23-24.). However, there is absol utely nothing
on the record to support the veracity of any of these all egations.
| ndeed, Defendant makes nost of these allegations, for the first
time, inits post-trial brief. The Court need not consi der whet her,
if true, such allegations would constitute a breach of Plaintiff’s
duty to the Trust.

Simlarly, there is also no support for Defendant’s

40 Defendant also asserts that nore exanples of Plaintiff’'s bad
faith are set forth in Defendant’s Response (Doc. # 31) to one of
Plaintiff’s prior notions.
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contention that, “nore probably than not,” Plaintiff has spent nore
in prosecuting this action than he expects to recover (id. at 25).4%
I ndeed, inits post-trial brief, Defendant acknow edges that “it is
i npossi ble... to say how much was spent on the instant case.” (lLd.
at 25.) Although Defendant also contends that “it is easy for a
Court to nerely | ook at the docket and issues and to see that nore
probably than not, [Plaintiff] has spent nore than $53,726.00
pursui ng Worldnet” (id.), “it is easy” for Defendant to make such
a statement w thout providing any evidence in support thereof.

Due to the absence of any factual support for Defendant’s
argunent, | find that Plaintiff has neither failed to exercise
care, diligence and skill in prosecuting this action, nor breached

any fiduciary duty to the Trust and/or to Defendant as a

41 Def endant attenpts to support this allegationwth testinony from
the trial given by Mtchell Hrsch, Plaintiff’s accountant and
financial advisor in connection wth USN s bankruptcy. (Def.’s Br.
(Doc. # 43) at 24-25.) However, M. Hirsch's testinmony sinply
reveals that: (1) the rates which Counsel charge to work on the
preferences actions arising out of USN s bankruptcy vary by
attorney (Trans. at 72); (2) Frank Di Castri, one of Plaintiff’s
attorneys, charges approximtely $275 per hour (id.); (3) M.
Hirsch has not anal yzed the anount of fees incurred by Counsel in
providing services to Plaintiff in connection with the USN
preference actions on a case-by-case basis (id. at 69-70); and (4)
M. Hi rsch does not know how nuch Counsel has charged in rendering
services to Plaintiff with respect to the instant action (id. at
70). In addition, M. Hrsch testified that it was fair to say that
he has been in charge of supervising all of the preference actions
filed in connection with the USN bankruptcy, and that he has 3-4
staff nenbers working underneath him full-tinmne. (Ld. at 66.)
Despite Defendant’s contention to the contrary, M. Hirsch has
provi ded no testinony as to the anount of tinme his staff has spent
on matters pertaining to the USN preference actions.
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beneficiary of thereof. As a result, Defendant’s fiduciary duty
defense, along with all of its other defenses, nust fail.

VII. Plaintiff’s Entitlenment to Interest
Plaintiff argues that he 1is entitled to recover

prej udgnent interest on the Al eged Transfers fromCctober 2, 2000,
the date on which Plaintiff first demanded return of the Alleged
Transfers from Defendant. (Pl.’s Br. (Doc. # 41) at 35-37.) In
addition, Plaintiff al so seeks to recover post-judgnent interest on
the Al eged Transfers until the judgnent is satisfied pursuant to
28 U.S.C. 8§ 1961(a). (ld. at 37-38.) Al though | agree that
Plaintiff is entitled to recover both pre- and post-judgnment
i nterest, | find that the prejudgnent interest should be
cal cul ated from Decenber 15, 2000, the date on which the instant
action was comenced.

A. Post-judgnent |nterest

Plaintiff’s entitlement to post-judgnent interest is

governed by 28 U . S.C. 8§ 1961(a) which provides, in pertinent part:

Interest shall be allowed on any noney judgnent in a

civil case recoveredinadistrict court... Such interest

shal |l be calculated fromthe date of the entry of the

judgnent, at a rate equal to the weekly average 1-year

constant maturity Treasury yield, as published by the

Board of Governors of the Federal Reserve System for the
cal endar week preceding the date of the judgnent.

28 U.S.C. §8 1961(a) (2001) (enphasis added). The use of the word
“shall” indicates the mandatory nature of such interest “on any

noney judgnment in acivil case”. See id.; see also |In re Connaught
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Properties, Inc., 176 B.R 678, 684 (Bankr. D. Conn. 1995) ("’ The

al | onance of post-judgnent interest under 28 U S C. 8§ 1961 is

mandat ory for any noney judgnent.’") (quoting Donovan v. Sovereign

Sec., Ltd., 726 F.2d 55, 58 (2d Cir.1984)). Therefore, |I find that

Plaintiff is entitled to recover post-judgnent interest on the
award until the judgnment is satisfied.
B. Prejudgnment I|nterest
In contrast to the mandatory nature of an award for post-
judgment interest, the award of prejudgnent interest in a
preference actionis within the discretion of the bankruptcy court.

See, e.qg., Mitter of MIwaukee Cheese Wsconsin, Inc., 112 F.3d

845, 849 (7" Cir. 1997); Sigmon v. Royal Cake Co., Inc. (In re

Cybertech, Inc.), 13 F.3d 818, 822 (4'" Cir. 1994); Bergquist v.

Ander son- G eenwood Avi ation Corp. (Inre Bellanca Aircraft Corp.),

850 F.2d 1275, 1281 (8" Cir. 1988); Inre RML., Inc., 195 B. R

602, 623 (Bankr. MD. Pa. 1996); In re Art Shirt Ltd., Inc., 93

B.R 333, 342 (E.D. Pa. 1988). Nevertheless, nost courts find that
awar di ng prejudgnent interest in an avoi dance action furthers the
congressi onal policies of the Bankruptcy Code by conpensating the
estate for the tinme it was without use of the transferred funds.

See, e.d., MIlwaukee Cheese, 112 F.3d at 849; Matter of Texas Gen.

Petrol eum Corp., 52 F.3d 1330, 1339-40 (5'" Gir. 1995); Signmon, 13

F.3d at 822-23 (“The award of prejudgnment interest therefore serves

to ‘conpensate the debtor’s estate for appellant’s use of those
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funds that were wongfully withheld fromthe debtor’s estate during

the pendency of the current suit.’””) (citing In re Investnent

Bankers, Inc. 4 F.3d 1556, 1566 (10'" Gir. 1993); Sacred Heart Hosp.

of Norristown v. E.B. OReilly Servig Corp. (In re Sacred Heart

Hosp. of Norristown), 200 B.R 114, 119 (Bankr. E. D. Pa. 1996)
(“[P]ast decisions of the court have established that the Debtor is
generally entitled to pre-judgnent interest fromat |east the date
of the filing of a proceeding challenging preferential

paynents...”); see also P.A. Bergner & Co., 140 F.3d at 1123. As

the Seventh Circuit stated in M I waukee Cheese, the discretion to

award prejudgnent interest is not “authorization to decide who
deserves the noney nore.” 112 F.3d at 849. “Discretion nust be
exerci sed according to |law, which neans that prejudgnment interest
shoul d be awarded unless there is a sound reason not to do so.”

Id.; accord P.A. Bergner & Co., 140 F.3d at 1123.

In the instant action, | find no “sound reason” not to
award Plaintiff prejudgnment interest on his recovery. Al t hough
Def endant argues that the Court should not award Plaintiff
prej udgnent interest because this case constitutes a windfall to
Plaintiff and his attorneys (Def.’ s Br. (Doc. # 43) at 25), | find
this argunent to be unpersuasive. Defendant has presented no valid
defense to the underlying preference action, see di scussion supra,
Parts I-VI, and Plaintiff’s request for prejudgnment interest is

timely. See, e.qg., Inre Armstrong, 260 B.R 454, 460 (E.D. Ark.
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2001) (affirm ng bankruptcy court’s deni al of pre-judgnment interest
where defendant was not “wholly lacking in a worthy or credible

defense”); Sacred Heart Hosp., 200 B.R at 119 (finding that debtor

was not entitled to prejudgnent interest where “defendant had an
admttedly valid 8 547(c)(4) defense to nore than half of the
anmount originally clainmed and a respectable § 547(c)(2) defense as

to the balance”); see also In re Rocco Corp., 37 B.R 770, 774

(Bankr. D.RI. 1984) (denying award of prejudgnment interest where
trustee sought to anend order entered by the court nore than two
years before to include prejudgnment interest). |In addition, there
i s no evidence that Plaintiff has gratuitously del ayed conmencenent
of this action in order to increase the anount of the recovery. See

M | waukee Cheese, 112 F. 3d at 849 (“Gatuitous delay by the party

seeking the award—delay that injures the other side by forcing it
to act as an unconpensated trustee or investnent nmanager—-m ght be

a reason to limt an award of interest.”) (citing MIwaukee v.

Cenent Div. of Nat’'l Gypsum Co., 516 U S. 189, 115 S. C. 2091, 132

L. Ed. 2d 148 (1995). As such, |I find that Plaintiff is entitled to
recover prejudgnent interest on the amount of the All eged Transfers

recover abl e pursuant 8§ 550. See, e.qg., MIwaukee Cheese, 112 F. 3d

at 849; Texas CGen. PetroleumCorp., 52 F.3d at 1339-40; Signon, 13

F.3d at 822-23; Sacred Heart Hosp., 200 B.R at 119. However,

because Plaintiff waited until the eve of the expiration of the

statute of limtations, see 11 U S.C. § 546(a), to commence this
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adversary proceeding, | also find that Plaintiff is only entitled
to recover prejudgnent interest on the Alleged Transfers as of
Decenber 15, 2000, the date this action was comenced. Per
Plaintiff’s request, such interest shall be cal culated using the
appl i cabl e federal post-judgnment interest rate provided for in 28

US C 8§ 1961. See, e.qg., Brantley v. Weks (In re Brantley), 116

B.R 443, 448 (Bankr. D. M. 1990) (“Most federal courts which have
addressed the i ssue of the applicable prejudgnent interest rate in
a case involving a federal question have used the applicable
federal postjudgnent interest rate pursuant to 28 U.S.C. § 1961.").
CONCLUSI ON

For the reasons di scussed above, | find that the Al eged
Transfers constitute avoi dable preferences pursuant to § 547(b),
and that the value of such transfers is recoverable by Plaintiff
pursuant to 8 550. In addition, | also find that Plaintiff is
entitled to recover post-judgnent interest pursuant to 28 U.S.C. §
1961(a), along with pre-judgnment interest calculated at the rate
provided for in 28 U.S.C. 8 1961(a) as it has accrued from Decenber

15, 2000 until the date of the Order attached to this Menorandum

Qpi ni on.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE
In re: Chapter 11

USN COVMUNI CATI ONS, | NC.
et al.,

Case Nos. 99-383 through
99-395 (PIW

Debt or s. Jointly Adm nistered

SCOTT PELTZ, as Trustee of the
USN Communi cations Liquidating
Trust,

Pl aintiff,
VS. Adv. Proc. No. 00-1948

WORLDNET CORPORATI ON,

N N N N N N N N N N N N N N N N N N N

Def endant .

ORDER

For the reasons stated in the Court’s Menorandum
Opinion of this date, it is ORDERED that:

(i) $53,726.00 of the transfers (“Transfers”) nade by USN
Communi cations, Inc. (“USN’') to Wirldnet Corporation (“Wrldnet”)
within the ninety (90) days precedi ng February 18, 1999 are deened
avoi dabl e and recoverabl e pursuant to 11 U. S.C. 88 547(b) and 550;

(ii) Worldnet nmust pay an amount equal to the val ue of
the Transfers to Scott Peltz, Trustee for the USN Conmuni cati ons
Li quidating Trust (“Trustee”);

(ii1) Worldnet nust pay the Trustee prejudgnent interest
on the anmobunt of the Transfers, as such interest has accrued from

Decenber 15, 2000, at the rate provided for in 28 US. C 8§



1961(a)?'; and

(iv) Worldnet nust pay t he Trustee post-judgnent interest
on the anmount of the Transfers pursuant to 28 U.S.C. § 1961(a) as
such interest shall continue to accrue fromthe date of this O der

until the judgnent provided for herein is satisfied.

Peter J. Wal sh
United States Bankruptcy Judge

Date: June 27, 2002

128 US.C 8 1961(a) provides for a rate equal to the weekly
average 1l-year constant maturity Treasury yield, as published by
the Board of Governors of the Federal Reserve System for the
cal endar week precedi ng the date of the judgnent as provided for in
28 U S.C. § 1961(a).



